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JUSTICE COMMITTEE 

AGENDA 

28th Meeting, 2020 (Session 5) 

Tuesday 17 November 2020 

The Committee will meet at 9.00 am in a virtual meeting and be broadcast on 
www.scottishparliament.tv. 

1. Hate Crime and Public Order (Scotland) Bill: The Committee will take
evidence on the Bill at Stage 1 from—

Adam Stachura, Head of Policy and Communications, Age Scotland; 

Davie Donaldson, Project Director, Progress in Dialogue; 

John Wilkes, Head of Scotland, Equality and Human Rights Commission; 

Tim Hopkins, Director, Equality Network; 

Oonagh Brown, Policy & Implementation Officer (Parenting), Scottish 
Commission for People with Learning Disabilities; 

Colin Macfarlane, Director, Stonewall Scotland; 

Kate Wallace, Chief Executive, Victim Support Scotland; 

Kevin Kane, Policy and Research Manager, Youthlink Scotland; 

and then from— 

Danny Boyle, Senior Parliamentary and Policy Officer, BEMIS; 

Dr Jennifer Galbraith, Policy and Research Officer, Coalition for Racial 
Equality and Rights; 

Amy Allard-Dunbar, Anti-Racist and Pro-Black Ambassador and Educator, 
Intercultural Youth Scotland; 

and then from— 
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Claire Graham, Strategic Advisor - Public Understanding, DSD Families; 
 
Paul Dutton, Intersex & Study Liaison - Committee Support Group, 
Klinefelter's Syndrome Association UK; 
 
Lucy Hunter Blackburn, Murray Blackburn Mackenzie; 
 
Becky Kaufman, Justice Policy Officer, Scottish Trans Alliance. 
 

2. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
The Electronic Monitoring (Relevant Disposals) (Modification) (Scotland) 
Regulations 2020 (SSI 2020/309) 
 

3. Hate Crime and Public Order (Scotland) Bill (in private): The Committee will 
review the evidence heard earlier in the meeting. 

 
 

Stephen Imrie 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: justiceCommittee@parliament.scot 
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Justice Committee 
 

28th Meeting, 2020 (Session 5), Tuesday, 17 November 2020 
 

Hate Crime and Public Order (Scotland) Bill 
 

Paper from the Clerk 
Introduction 

1. The Hate Crime and Public Order (Scotland) Bill (―the Bill‖) was introduced by the 
Cabinet Secretary for Justice on 23 April 2020 and referred to the Justice 
Committee. The Bill and accompanying documents can be accessed here. 
 

2. The purpose of the Bill is to modernise, consolidate and extend hate crime 
legislation in Scotland. The law in this area has evolved over time in a 
fragmented manner with the result that different elements of hate crime law are 
located in different statutes. There is therefore a lack of consistency and the 
relevant legislation is not considered as user-friendly as it could be. The Scottish 
Government believes that the Bill will consolidate existing hate crime legislation 
within one statute to provide greater clarity, transparency and consistency. 

 
3. There is no single accepted definition of hate crime. In his independent review, of 

hate crime legislation in Scotland commissioned by the Scottish Government for 
their consultation, Lord Bracadale used the following definition: 

“Offences which adhere to the principle that crimes motivated by hatred or 
prejudice towards particular features of the victim’s identity should be treated 
differently from ordinary crimes” 

Background 

4. According to the Scottish Government‘s policy memorandum which accompanies 
the Bill, it will ―modernise and extend existing hate crime legislation‖ by:  

 

 Adding age as a new characteristic in connection with the aggravation of 
offences by prejudice under Part 1;  

 Creating new offices relating to stirring up hatred in Part 2 that will apply in 
relation to all listed characteristics to include age, disability, religion, sexual 
orientation, transgender identity and variations in sex characteristics (currently 
those offences relate only to race);  

 Updating the definition of transgender identity in Parts 1 and 2 of the Bill 
including removing the term ―intersexuality‖ and creating a separate category 
for variations of sex characteristics  

 Including a power to enable the characteristic of sex to be added to the lists of 
characteristics referred in Parts 1 and 2 of the Bill by regulations at a later 
date.  

 
5. The Bill will also abolish the common law offence of blasphemy. The offence has 

not been prosecuted in Scotland for more than 175 years and is no longer 
considered necessary or appropriate. 

https://beta.parliament.scot/bills/hate-crime-and-public-order-scotland-bill
https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/pages/2/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf
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Approach to Stage 1 consideration  
 
6. The Committee began taking Stage 1 oral evidence on the Bill on 27 October. It 

will continue taking oral evidence throughout November.  
 

Oral evidence  

7. At its meeting on 17 November, the Committee will concentrate its oral evidence 
on the Bill by hearing from three panels of witnesses. The session‘s focus will be 
on hate crime characteristics with the first panel focusing on victim support and 
hate crime characteristics including disability, sexual orientation and age; the 
second panel focusing specifically on race and the third panel focusing on 
transgender identity and variations in sex characteristics. The witnesses giving 
evidence are— 

 Adam Stachura, Head of Policy and Communications, Age Scotland; Davie 
Donaldson, Conyach Advocacy & Engagement; John Wilkes, Head of 
Scotland, Equality and Human Rights Commission; Tim Hopkins, Director, 
Equality Network; Oonagh Brown, Policy and Implementation Officer, Scottish 
Commission for People with Learning Disabilities; Colin Macfarlane, Director, 
Stonewall Scotland; Kate Wallace, Chief Executive, Victim Support Scotland; 
Kevin Kane, Policy and Research Manager, YouthLink Scotland; 

 Danny Boyle, Senior Parliamentary and Policy Officer, BEMIS; Dr Jennifer 
Galbraith, Policy and Research Officer, Coalition for Racial Equality and 
Rights; Amy Allard-Dunbar, Anti-Racist and Pro-Black Ambassador and 
Educator, Intercultural Youth Scotland;  

 Claire Graham, Strategic Advisor - Public Understanding, DSD Families; Paul 
Dutton, Intersex & Study Liaison - Committee Support Group, Klinefelter's 
Syndrome Association UK; Lucy Hunter Blackburn, Murray-Blackburn-
Mackenzie; Becky Kaufman, Justice Policy Officer, Scottish Trans Alliance. 

 
8. This evidence session will be a virtual session with Members and witnesses 

participating via live video conferencing. Members of the public can watch the 
evidence session live on the Scottish Parliament TV website from 9:00 am on 
Tuesday 17 November: 

https://www.scottishparliament.tv/  

9. Following this evidence session, the Committee will consider the evidence 
received as part of the Stage 1 scrutiny of the Bill.  
 

10. To date, the Committee has taken oral evidence on the Bill on 27 October from 
the Cabinet Secretary for Justice, the Scottish Government Bill Team and Lord 
Bracadale, on 3 November from The Faculty of Advocates, The Law Society of 
Scotland, Dr Andrew Tickell, Police Scotland, the Scottish Police Federation and 
Crown Office & Procurator Fiscal Service and on 10 November from the Scottish 
Newspaper Society, Scottish PEN, Fraser Sutherland, Humanist Society 
Scotland, David Greig, Royal Lyceum Theatre, Catholic Parliamentary Office of 
the Bishops‘ Conference of Scotland, Church of Scotland, Evangelical Alliance, 

https://www.scottishparliament.tv/
https://www.parliament.scot/S5_JusticeCommittee/Meeting%20Papers/Papers20201027Public(4).pdf
https://www.parliament.scot/S5_JusticeCommittee/Meeting%20Papers/Papers20201103Public(1).pdf
https://www.parliament.scot/S5_JusticeCommittee/Meeting%20Papers/20201110JCPublicPaperPackUpdate.pdf
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Free Church of Scotland, Hindu Forum of Britain (Scotland Chapter), Muslim 
Engagement and Development (MEND), Scottish Council of Jewish 
Communities, National Secular Society and the Network of Sikh Organisations.  

 
Written evidence  
 
11. Background information on witnesses giving evidence on 17 November is 

provided at Annexe A. Written submissions from the witnesses are provided at 
Annexe B.  
 

12. Other written submissions received by the Committee in response to its call for 
views on the Bill are available on the Committee‘s webpage.  
 

13. A SPICe briefing setting out the key issues in the Bill is also available here.  

Next steps  

14. At its next meeting, the Committee will continue its Stage 1 scrutiny and will hear 
evidence from organisations supporting womens‘ rights and from the Cabinet 
Secretary for Justice, Humza Yousaf and the Scottish Government Bill Team. 
The Committee are due to report to the Parliament on the general principles at 
the beginning of December 2020.  
 

Justice Clerks 
12 November 2020 

  

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115916.aspx
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/3/Hate-Crime-and-Public-Order--Scotland--Bill
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Annexe A 
 

Background information on witnesses for 17 November 2020 
 

Introduction 
 
The Committee has requested each witness giving oral evidence on the Bill to 
provide some brief biographical information, in bullet point format, on their 
background, namely- 
  

 Their name/organisation 

 The main role of their organisation and its key functions/interests/objectives 

 Their organisation‘s status  

 How their organisation is funded and the key sources of funding 
  
Tuesday 17 November  
 
The following has been provided by those witnesses giving oral evidence on the Bill 
on Tuesday 17 November 2020-  

 

Panel 1 
 

Age Scotland 
 

 Your name/organisation 
Adam Stachura, Head of Policy and Communications, Age Scotland. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
Age Scotland is the national charity for older people. We work to improve the 
lives of everyone over the age of 50 so that they can love later life. We support 
and enable more than 700 community groups across Scotland, provide 
information and advice through our free helpline and publications, tackle 
loneliness and isolation with our Community Connecting service and much more. 
We work to influence policy makers and run campaigns to make Scotland the 
best place in the world to grow older. 

 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Charity. 
 

 How your organisation is funded and the key sources of funding 
Individual donors, trusts, grants, Scottish Government. 

 

Equality and Human Rights Commission 
 

 Your name/organisation 
John Wilkes, Head of Scotland, Equality and Human Rights Commission 
Scotland. 
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 The main role of your organisation and its key 
functions/interests/objectives 
The Equality and Human Rights Commission is Great Britain‘s national equality 
body and has been awarded an ‗A‘ status as a National Human Rights Institution 
(NHRI) by the United Nations. In Scotland we share our human rights mandate 
with the Scottish Human Rights Commission 
 
We safeguard and enforce the laws that protect people‘s rights to fairness, 
dignity and respect. As a statutory non-departmental public body established by 
the Equality Act 2006 and funded by the UK Government, the Commission 
operates independently.  
 
We use our unique powers to challenge discrimination, promote equality of 
opportunity and protect human rights. We work with other organisations and 
individuals to achieve our aims but are ready to take tough action against those 
who abuse the rights of others. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Statutory National Human Rights Institution. 

 

 How your organisation is funded and the key sources of funding 
Funded by the UK Government. 

 
Equality Network 
  

 Your name/organisation 
Tim Hopkins, Director, Equality Network. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
The Equality Network works to change Scotland to deliver equality and human 
rights for all LGBTI people. Our work is founded on engagement with and 
empowerment of diverse LGBTI people across Scotland. It is based on 
evidence and expertise, and involves working in partnership with many others. 
The main strands of our work are: policy advice and information, community 
engagement and development, training and consultancy, research and 
publications, and campaigning. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc). 
The Equality Network was founded in 1997. We are a charity, and a company 
limited by guarantee. 
 

 How your organisation is funded and the key sources of funding 
Our income is from grants, donations and fees. We receive grant funding from 
the Scottish Government‘s Equality (national and intermediary bodies) fund. 
This funding aims to support equality ―mainstreaming‖ by helping to ensure 



J/S5/20/28/1 

6 

that policy development takes into account the specific needs and 
experiences of equality groups (in our case, LGBTI people), and delivers 
effectively for everyone. This funding supports our community development 
and engagement work, community research and knowledge sharing, and 
policy advice and information. Other grant funding we receive includes 
National Lottery funding to support community development work. We also 
raise funds through donations and fundraising events, and this income funds a 
variety of work including our campaigns (for example, the Equal Marriage 
campaign) and international partnership work. We also receive some fee 
income for training and consultancy 

 

Scottish Commission for People with Learning Disabilities 
  

 Your name/organisation 
Oonagh Brown, Policy and Implementation Officer, Scottish Commission for 
People with Learning Disabilities 
 

 The main role of your organisation and its key 
functions/interests/objectives 
SCLD is committed to working with people with L/ID to challenge 
discrimination and inequality. We are committed to work with our stakeholders 
to develop solutions which do not discriminate. People with L/ID are some of 
the most excluded in our society. They experience a denial of their humanity 
in their removal from justice, deprivation of liberty and their exclusion from 
civil, political, and social citizenship.  
  
SCLD‘s Vision is of a fairer Scotland where people with L/ID live full, safe, 
loving, and equal lives. We aim to ensure that people with L/ID have their 
human rights realised. We seek to put our values of respect, inclusion, 
collaboration and being pioneering at the centre of everything we do. 

  
Our strategic direction commits SCLD to delivering on: 
  
Consolidating our position as the Scottish Government‘s delivery partner in 
the implementation of The keys to life, other related national policies and what 
comes next 
 
Embedding our role as a Human Rights Defender by developing a Human 
Rights Framework and Action Plan to underpin our work 

Leading a discussion with our stakeholders on the future of L/ID policy in 
Scotland and beyond 

 
Recognising and building the capacity of people with L/ID so that they can 
fully participate as leaders in civic life. Continuing to collect and analyse 
research, develop impactful local and national policies and disseminate good 
practice.  
  
SCLD acts as an intermediary and a human rights defender for people with 
L/ID. In this role, we are uniquely positioned to bring together partners across 
government, local areas, services, and people with a L/ID to work 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fkeystolife.info%2Fwp-content%2Fuploads%2F2019%2F03%2FKeys-To-Life-Implementation-Framework.pdf&data=04%7C01%7CSean.Wixted%40parliament.scot%7Cce1c729a511d49e7258008d8865c1333%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637407077315584477%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=C9t47l5djQhQdZQ6zSDrJ4wgOGS6oUuWeV8pKAdsxXs%3D&reserved=0
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collaboratively towards ensuring their human rights are realised. We engage 
widely and openly with people with L/ID seeking to mitigate exclusion from 
society. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc). 
SCLD was established in 2000 as a consortium of organisations to assist the 
Scottish Government in the development and delivery of The Same as You 
(2003 – 2013), Scotland‘s first learning disability strategy. Since then, SCLD 
has continued to evolve and develop and became an independent charitable 
organisation (SCIO) in 2015. 
 

 How your organisation is funded and the key sources of funding 
Our key source of funding is from The Scottish Government. 

 
Stonewall Scotland  
  

 Your name/organisation 
Colin Macfarlane, Director, Stonewall Scotland. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
Stonewall Scotland was established in 2000. Since then we have been 
campaigning for equality and justice for gay, lesbian, bisexual and 
transgender (LGBT) people living in Scotland.  We work with businesses, the 
public and third sector, the Scottish Government, MSPs and a range of 
community partners to improve the lived experience of LGBT people in 
Scotland. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc). 
Stonewall Scotland is a registered charity SCO39681. 
 

 How your organisation is funded and the key sources of funding 
The main source of Stonewall Scotland’s income comes from our income 
generating activity, such as our Diversity Champions membership 
programme, our suite of chargeable Empowerment Programmes, ticket sales 
from conferences and through donations given by individuals.  This accounts 
for 70% of our income 2019-2020. 
 
Stonewall Scotland receives funding from Scottish Government Promoting 
Equality and Social Cohesion Fund.  In the funding round 2017-2020 we 
received 2017-2018 £92,500, 2018-2019 £100,000 and 2019-2020 £100,000. 
A total of £292,500 over three years.  This has been to deliver specific project 
work such as developing and delivering community engagement programmes.     
 
Examples of activity this funding has allowed us to deliver to LGBT 
communities across Scotland include: 
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 developing and delivering our Bi Empowerment Programme 

 delivering a Trans Allies programme for the public and third sector 

 development and piloting of a Train the Trainer Programme for the FE 
sector in Scotland to tackle bullying and harassment of LGBT students  

 development and delivery of a Young LGBT People‘s Work Placement 
Scheme which has allowed us to partner with our network of employers 
in Scotland to provide LGBT young people from diverse backgrounds 
with opportunity of a work placement 

 Training and supporting of Schools Role Models. This programme is a 
unique offering for Scottish schools, with the opportunity for pupils to 
hear from a diverse range of individuals about their experiences of 
being LGBT across different areas of life in Scotland. The purpose of 
the programme is to inspire pupils to feel confident that being LGBT 
does not need to be a barrier to being happy and successful across all 
walks of life.  
 

Stonewall Scotland also received £47,000 from October 2019-October 
2020 from NHS Scotland to deliver the following programme of work: 

 

 Supporting NHS Scotland Equality & Diversity leads to develop inclusive 
workplaces in which LGBT staff members are supported and valued and 
can have their voices heard. 

 Upskill the NHS to better understand the healthcare needs of trans 
patients, and to better understand the barriers to access faced by trans 
patients. 

 Upskill the NHS to better understand the specific healthcare needs of 
LGB patients, and to better understand the barriers to access faced by 
LGB patients. 
 

Funding from Scottish Government and from NHS Scotland accounts for 
30% of our total income 2019-2020 

 
Victim Support Scotland 
  

 Your name/organisation 
Kate Wallace, Chief Executive Officer, Victim Support Scotland. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
Victim Support Scotland (VSS) is the leading charity dedicated to helping 
people affected by crime across Scotland. Our employees and volunteers 
provide emotional and practical support, information, and guidance through 
the criminal justice system, empowering people to move forward after a crime.  
 
We support people and their family members, from all backgrounds, at court 
and in the community. Our services are available in ways that meet the needs 
of those affected by crime, from courts and our offices throughout Scotland 
and increasingly online.  
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We operate a helpline on 0800 160 1985 Monday-Friday 8am-8pm and 
Saturday 9am-1pm with a webchat service available on our website 
www.victimsupport.scot   
 
Our service users have experienced a wide variety of crime, from house 
break-ins to sexual assault. We want to empower everyone who has been 
affected by crime to find a way of coping with the aftermath, and to live the 
most fulfilling life that they can.  
 
VSS represents the voice of people affected by crime. Working alongside our 
partners in the key criminal justice agencies, the third sector and local 
organisations, we champion victim and witness rights to advocate for positive 
improvements to legislation that will ultimately improve Scotland‘s criminal 
justice system. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc). 
Victim Support Scotland is a Scottish Charitable Incorporated Organisation, 
registered in Scotland SC002138. Registered office 15-23 Hardwell Close, 
Edinburgh, EH8 9RX. 
 

 How your organisation is funded and the key sources of funding 
The principal funding sources for Victim Support Scotland are grants from the 
Scottish Government and local authorities. In 2018/19 we secured a three-
year funding agreement with Scottish Government for 2018-2021. In 2019-20, 
94.72% of funding was received from the Scottish Government, with 3.75% 
from local authorities and 1.53% was provided from other sources.  

 
YouthLink Scotland 
  

 Your name/organisation 
Kevin Kane, I am the Policy and Research Manager, YouthLink Scotland. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
YouthLink Scotland is the national agency for youth work. We champion the 
role and value of youth work and represent the interests and aspirations of the 
voluntary and statutory sector. Our vision is of a nation which values its young 
people and their contribution to society, where young people are supported to 
achieve their potential.  
 
Scotland‘s youth work sector reaches in excess of 380,000 young people in 
youth work opportunities each week. Youth work has three essential and 
definitive features, young people choose to participate, youth work must build 
from where young people are, and youth work recognises the young person 
and the youth worker as partners in a learning process. 
 
While the activities, venues, and approaches utilised to deliver youth work are 
varied, including youth clubs, youth projects, specialist or targeted provision, 

http://www.victimsupport.scot/
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social activism, outdoor learning, awards programmes, uniformed 
organisations, and democratic participation – youth work in all its forms 
provides fundamental support to young people across the length and breadth 
of Scotland.  
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc). 
We are a membership organisation, representing over 100 regional and 
national youth organisations from both the voluntary and statutory sectors. 
 

 How your organisation is funded and the key sources of funding 
Almost all of our funding comes from Scottish Government. 

____________________________________________________________ 
 

Panel 2 
BEMIS 
 

 Your name/organisation 
Danny Boyle Parliamentary and Policy Officer BEMIS Scotland. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
BEMIS are a national Race Equality Intermediary Organisation who are strategic 
partners to the Scottish Government on the advancement of Race Equality in 
Scotland.  
 
BEMIS adopt an equalities and human rights-based approach to policy 
development in Scotland ensuring communities are recognised and participate 
as active citizens on the protected racial provisions of colour, nationality, ethnic 
or national origin. Our initial key aims, and objectives are: 

 To strengthen the capacity of the ethnic minorities voluntary sector. 
 Raise the profile of the ethnic minorities’ voluntary sector and its needs at 

strategic, local and national levels. 
 Have a coordinating role for the voice of the ethnic minorities’ voluntary 

sector, ensuring pertinent issues are raised with the relevant bodies. 
 To take a lead on policy issues and debate which are of concern to minority 

ethnic communities at both local and national levels. 
 Work in partnership with all stakeholders and the diverse Ethnic Minorities 

communities in support of equality and a multicultural Scotland. 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
BEMIS (Scotland), SC027692 is a registered charity. Information about BEMIS 
legal status and accounts can be accessed in full 
here: https://www.oscr.org.uk/about-charities/search-the-register/charity-
details?number=SC027692 

 

 How your organisation is funded and the key sources of funding 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.oscr.org.uk%2Fabout-charities%2Fsearch-the-register%2Fcharity-details%3Fnumber%3DSC027692&data=04%7C01%7CSean.Wixted%40parliament.scot%7C3fcca2e69d4541292eb908d88706a9cd%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637407809981286750%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=OpyV4WmjtTC%2BFcH%2BAAwIaMrhoncJ4Tf8flayoVK1M54%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.oscr.org.uk%2Fabout-charities%2Fsearch-the-register%2Fcharity-details%3Fnumber%3DSC027692&data=04%7C01%7CSean.Wixted%40parliament.scot%7C3fcca2e69d4541292eb908d88706a9cd%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637407809981286750%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=OpyV4WmjtTC%2BFcH%2BAAwIaMrhoncJ4Tf8flayoVK1M54%3D&reserved=0
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BEMIS core funding is provided by the Scottish Governments Equality Unit as a 
strategic Race Equality Intermediary Partner. In addition, we generate income 
via other European, UK and Scottish projects. We operate a cost recovery basis 
for work undertaken in support of the development of additional policy work. We 
do not charge communities or stakeholders consultancy fees or service charges. 

Coalition for Racial Equality and Rights 

 Your name/organisation
Dr Jennifer Galbraith, Coalition for Racial Equality and Rights.

 The main role of your organisation and its key
functions/interests/objectives
The Coalition for Racial Equality and Rights works to eliminate racial
discrimination and promote racial justice across Scotland. Through capacity
building, research and campaigning activities which respond to the needs of
communities, our work takes a strategic approach to tackling deep-rooted issues
of racial inequality.

CRER‘s experience in anti-racist work covers areas such as community
engagement and empowerment, research and resource development, practical
training and equality mainstreaming support for public and voluntary sector
organisations. In our work we are particularly interested in examining the
implementation and effectiveness of the Public Sector Equality Duties and the
Race Equality Framework, the latter of which we supported the Scottish
Government to develop.

CRER takes a rights-based approach, promoting relevant international, regional
and national human rights and equality conventions and legislation.

 Your organisation’s status (such as whether you are a charity, a
membership organisation, a professional body etc).
The Coalition for Racial Equality and Rights is a charity registered in Scotland
(SC029007) and a Company Limited by Guarantee in Scotland (No. 196218).

 How your organisation is funded and the key sources of funding
We are funded by public grants and donations. Our main grants are from
Glasgow City Council and from the Joseph Rowntree Charitable Trust.

Intercultural Youth Scotland 

 Your name/organisation
Amy Allard-Dunbar, Intercultural Youth Scotland.

 The main role of your organisation and its key
functions/interests/objectives
We are an Scottish charity, delivering culturally relevant, influential, and
contemporary user-led work for Young Black people and young people of colour.
We are uniquely placed to meet local needs whilst enhancing knowledge and
ownership of heritage for young people at risk of isolation, injustice, and
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inadequate positive destinations. We work with young people and communities 
who do not currently access services. We improve representation, nurturing 
talents of Young Black people and young people of colour. We develop current 
and attractive opportunities that encourage participation and develop skills which 
foster pride in identity and heritage here. We are very much youth led, build 
trusting relationships and create opportunities and a platform for our young 
people who co-produce many events. We create a positive impact in their lives, 
influencing and shaping developmental outcomes through providing direct youth 
work and whole community approaches. Our vehicle to engagement is 
performing arts and music (The Block, Block Beats) through this we offer our 
―Restless Natives‖ employability program here and our Anti-Racist & Pro Black 
Youth Activism here. We have also started our ―Restless Creatives‖ program, 
bringing together Young Black people and young people of colour, 
photographers to add creative content and ‗street‘ style influences. Our team and 
Youth Ambassadors are continually campaigning and giving evidence at Scottish 
Parliament, Local Authority Committee meetings and now supporting Scottish 
Government with a human rights-based approach to consultation. Although we 
are often the only Young Black people and young people of colour. in the room, 
we make sure that we are heard, but often met with White Fragility and White 
Supremacy. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Charity SCO49007. 
 

 How your organisation is funded and the key sources of funding  
Our primary funds come from grant holders and donations and we receive small 
pots of funding from the Equality Unit. 

_____________________________________________________________ 
 

Panel 3 
DSD Families 
 

 Your name/organisation 
Claire Graham, Strategic Advisor - Public Understanding, DSD Families. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
The aims of our charity are to:  

 Bring the experiences and voices of families, children and young people 

affected by Differences of Sex Development (DSD) into the development 

and delivery of best practice in care, research, policy, public discourse and 

professional training. 

 Provide a service to families, children and young people living in the UK 

and Ireland, including a programme of educational tools and resources and 

access to peer/family-to-family support. 
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 Be one of the leading advocates for families, children and young people 

living with DSD in matters relating to support, healthcare and their right to 

information about their condition. 

 That children growing up with any type of DSD and their families living in 

the UK and Ireland are not at a disadvantage due to their condition, 

whether that relates to equality of opportunity, access to information, 

access to support or having a say in decision making about the 

management of their condition. 

 Our dedicated support services focus on the needs of boys and girls 

born with genital difference/mixed sex characteristics and their 

families.  When appropriate we signpost to other groups associated with 

DSD. 

 We have been a member of the NHS England DSD Service Specification 

workgroup since 2018 which is designing new guidelines regarding best 

practice care for children and young people. 

 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
We have been registered as a charity in Scotland since 2018 and in England and 
Wales since 2016. 
 

 How your organisation is funded and the key sources of funding 
Our funding comes from: 

 Grants, most recently: Edinburgh Children‘s Hospital, Comic Relief, BBC 
Children in Need, Glasgow Children‘s Charity Hospital, Scottish DSD 
Clinical Network, Big Lottery, Addenbrooke‘s Children Hospital, etc. 

 Private Donations and Crowdfunding 

 International Consultancy (review/production of materials for children, 
young people, and families). 

 Income from Copyright (for translation of our resources) 

 We do not receive government funding. 
 

Klinefelter's Syndrome Association UK 
 

 Your name/organisation 
Paul Dutton - Intersex & Study Liaison - Committee Support Group. I am a 
volunteer as are all KSA Trustees and their Support Group; KSA has no 
premises or paid staff. I am a former Trustee and former Chair of Trustees for 
this Charity. I have contributed to research at the University of Surrey, the 
University of Exeter and the University of the West of England in respect of 
issues affecting intersex people, including those supported by KSA UK. 
 

 The main role of your organisation and its key 
functions/interests/objectives 
(a)preserve & protect the health and promote the welfare of persons affected by 
Klinefelter‘s and related syndromes; that is all people with xxy chromosomes of 
all ages, including all relevant variations (eg: xxxy). 
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b) advance the education of the medical profession, other public & private bodies 
& the general public on the subject of Klinefelter‘s & related syndromes & their 
implications for the family & individuals.  
 
c) promote research into the management of Klinefelter‘s & related syndromes & 
publish the results thereof and to support individuals & organisations promoting 
research into Klinefelter‘s & related syndromes. 
 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Klinefelter‘s Syndrome Association UK was founded in 1990 and was registered 
as a Charity (1058319) in England and Wales in 1996. It has worldwide 
coverage and also functions as a membership organisation, communicating 
through its website (www.ksa-uk.net) and its International Talk Forum 
(www.xxytalk.com) as well as WhatsApp and Facebook groups. 
 
It was founded jointly by a parent of an xxxy child and an xxy adult and so to this 
day it supports a broad spectrum of people from families with young children to 
senior citizens. Our atypical chromosomes create bodies that are different from 
our peers in childhood and in adulthood. The differences perceived by other 
people drive bullying and worse, impacting on the quality of our lives. 
 
As a Support Group we want our children and adults to have the life chances 
typical men and women have and that means seeking protections from bullying 
and harassment based on what we look like, when we unconsciously challenge 
the rooted perceptions of other people on what it means to look male or female. 
 

 How your organisation is funded and the key sources of funding 
Klinefelter‘s Syndrome Association UK is primarily funded by membership 
subscription and by donations. Some of our hard copy publications were funded 
using educational grants from pharmaceutical companies and Charities, however 
this material is now dated and is being replaced with digital copy. 

 

Murray Blackburn Mackenzie 
  

 Your name/organisation 
Lucy Hunter Blackburn, Murray-Blackburn-Mackenzie. 
  

 The main role of your organisation and its key 
functions/interests/objectives 
Policy analysis and research, with a particular in interest at present in how 
women‘s rights are affected by changes and proposed changes in law and 
policy, and specifically the treatment of the protected characteristic of sex. Our 
objective is to support more informed debate of these issues. 

  

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  

https://eur03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.ksa-uk.net%2F&data=04%7C01%7CSean.Wixted%40parliament.scot%7Cadfd06734ead4a3756c108d8854f08b8%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637405921800352304%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=6xumzUr4mPDxQwhLyYav%2BlmfgsOs6%2BD%2BPP5zaDK%2Fb8I%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.xxytalk.com%2F&data=04%7C01%7CSean.Wixted%40parliament.scot%7Cadfd06734ead4a3756c108d8854f08b8%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637405921800352304%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=iH0c8Ko1kwDasBm1I3yUYrFrUjSeHkHkIVBrkwvT%2BSQ%3D&reserved=0
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We are three individuals who work together but have no formal legal entity. 
  

 How your organisation is funded and the key sources of funding 
We have undertaken much of the work we do unpaid. However, over the last 
year we have also crowd sourced around £13,000 before fees (from around 400 
donations, with an average donation of £29), of which £3,430 (from 108 donors, 
£31 average donation) was raised specifically to enable us to work on this bill. 
We have used these funds mainly to pay for some of our time, although we also 
continue to do some work unpaid. We are currently crowdfunding for further 
resources to allow us to continue to work on this bill and other projects. 

 

Scottish Trans Alliance 
 

 Your name/organisation  
Becky Kaufmann, Justice Policy Officer, Scottish Trans Alliance. 
 

 The main role of your organisation and its key 
functions/interests/objectives –  

Scottish Trans Alliance is the trans-specific project of the Equality Network. 
We work to change Scotland to deliver equality and human rights for all trans 
people. Our work is founded on engagement with and empowerment of 
diverse trans people across Scotland. It is based on evidence and expertise, 
and involves working in partnership with many others. The main strands of 
our work are: policy advice and information, community engagement and 
development, training and consultancy, research and publications, and 
campaigning. 
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Scottish Trans Alliance was established as a trans-specific project within the 
Equality Network in 2007. The Equality Network was founded in 1997. We 
are a charity, and a company limited by guarantee. 
 

 How your organisation is funded and the key sources of funding –  
Our income is from grants, donations and fees. We receive grant funding 
from the Scottish Government‘s Equality (national and intermediary bodies) 
fund. This funding aims to support equality ―mainstreaming‖ by helping to 
ensure that policy development takes into account the specific needs and 
experiences of equality groups (in our case, trans people), and delivers 
effectively for everyone. This funding supports our community development 
and engagement work, community research and knowledge sharing, and 
policy advice and information. Other grant funding we receive includes 
National Lottery funding to support community development work. We also 
raise funds through donations and fundraising events, and this income 
funds a variety of work including our campaigns (for example, the Equal 
Recognition campaign) and international partnership work. We also receive 
some fee income for training and consultancy. 
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     Annexe B

WRITTEN SUBMISSIONS FROM WITNESSES FOR 17 NOVEMBER 2020

Panel 1

SUBMISSION FROM AGE SCOTLAND The Bill brings together the majority of existing hate crime laws into one piece 
of legislation. Do you believe there is merit in the consolidation of existing 
hate crime laws and should all such laws be covered? 

Age Scotland welcomes the introduction of the Hate Crime and Public Order 
(Scotland) Bill and believe this is important legislation that will help to further protect 
people in Scotland, including older people from instances of hate crime.  
As the national charity for older people in Scotland, it is our view that this Bill will 
have three major benefits: 

• Enable the police in Scotland to act on reports of age hostility

• Give older people confidence in reporting hate crimes that they experience

• Act as a strong deterrent to those who would act out on age hostility

Age Scotland is supportive of any legal mechanism that will provide further 
protection to older people who have been targeted because of their age. Legislation 
can be at the forefront of changing attitudes and providing further legal ramifications 
for age hostility will be a strong statement of intent that Scotland does not accept this 
behaviour. Having stronger legal repercussions for age hostility can act as a 
deterrent from would-be criminals, and also prove to older people that any abuse 
they report will be taken seriously and help enable them to have a voice. 

Do you think that a new statutory aggravation on age hostility should be added 
to Scottish hate crime legislation? 

Instances of age hostility can be viewed on a spectrum from relatively minor 
instances such as the use of phrases such as ‘Ok Boomer’ to deep intergenerational 
tensions, such as age hostility against older people after the United Kingdom voted 
to leave the European Union with a presumption that all of the older electorate were 
main supporters of ‘vote leave’.1  

With crimes such as these currently not legislated for, we agreed and supported Lord 
Bracadale’s recommendation for the introduction of age hostility to be added to the 
Scottish hate crime legislation. We know from our work with older people throughout 
Scotland that they may feel discriminated against because of their age, and whilst 
there is separate Equality legislation it is important that older people are also 
recognised as a group who may experience hostility due to their age; indeed, as may 
younger people. This aggravation will help to underline that there is no place in 
Scottish society for age hostility, as well as give older people who experience age 
hostility confidence to report this to the police. 

1 https://www.theguardian.com/commentisfree/2018/oct/19/ageism-greedy-oldies-brexit-youngpeople 
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Would there have been merit in introducing a statutory aggravation (outwith 
hate crime legislation) for the exploitation of the vulnerability of the victim? 
Other forms of crime not included in the Bill 

Age Scotland supported Lord Bracadale’s recommendation as part of his review to 
introduce, outwith hate crime legislation, a general aggravation covering exploitation 
and vulnerability.  

We know from calls to our freephone helpline which provides information, friendship, 
and advice that many older people are targeted by fraudsters due to their perceived 
vulnerability. This can be particularly upsetting for people with dementia, their family, 
and unpaid carers. For example, our research found that over 400,000 older people 
in Scotland were targeted by scammers in 2017.2 Research from Citizen Advice 
Scotland estimates that on average people aged 75-79 lose £4,500 to scams, and 
that people aged 61-80 are more likely to be victims of investment fraud.3  

It is important to note, however, that not all older people are vulnerable, and the 
language of the any such aggravation should not stigmatise older people as helpless 
and in need of protection, rather punish those who target older people because of a 
perceived vulnerability. 

Age Scotland firmly believes that such a statutory aggravation should be applied to, 
but not limited to, the following circumstances: 

• Financial abuse, from strangers and family members

This should include doorstep crime. By adding a further offence to this behaviour the 
Scottish Government have an opportunity to tackle the fact that 7 in 10 older people 
in Scotland are too embarrassed to contact the organisations scammers have been 
impersonating, or sharing details with the police so that these criminals are held 
accountable.4 We also know that due to the prevalence of loneliness and isolation, 
that 200,000 older people in Scotland go half a week or more without human contact 
means. We have heard anecdotally of older people who prefer to knowingly talk to 
scammers on the phone just so they have someone to talk to. Someone who takes 
advantage of this vulnerability should be held accountable and a statutory 
aggravation can help to bring justice to victims, and to act as a deterrent to would-be 
scammers. 

Older people may also fall victim to financial abuse from their own family members, 
such as their children or grandchildren, or people supposed to be providing support 
and services who are financially grooming older people to leave them money in their 
Will. These people are in a position of trust and often power especially when the 
perpetrator has caring responsibilities. This sort of exploitation of someone’s 
vulnerability for financial gains should not be taken lightly. 

• Robbery, including violent crime

2 https://bit.ly/2uoQf53  
3 https://www.cas.org.uk/news/scams-awareness-month-scams-which-target-people-over-70 
4 https://www.cas.org.uk/news/scams-awareness-month-scams-which-target-people-over-70 

https://bit.ly/2uoQf53
https://www.cas.org.uk/news/scams-awareness-month-scams-which-target-people-over-70
https://www.cas.org.uk/news/scams-awareness-month-scams-which-target-people-over-70


18 

When an older person is targeted for what can be a violent crime such as robbery 
because of their perceived vulnerability, for example, due to being frail or unsteady 
on their feet this should be covered by such an aggravation. 

Age Scotland 
24 July 2020  
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM THE EQUALITY AND HUMAN RIGHTS COMMISSION 

Who we are 

The Equality and Human Rights Commission is the National Equality Body (NEB) for 
Scotland, England and Wales. We work to eliminate discrimination and promote 
equality across the nine protected characteristics set out in the Equality Act (EA) 
2010: age, disability, gender reassignment, marriage and civil partnership, 
pregnancy and maternity, race, religion or belief, sex and sexual orientation.   
We are an “A Status” National Human Rights Institution (NHRI) and share our 
mandate to promote and protect human rights in Scotland with the Scottish Human 
Rights Commission (SHRC). 

How we have approached this consultation 

We welcome the Scottish Government’s consultation on its Hate Crime and Public 
Order (Scotland) Bill which provides for modernising, consolidating and extending 
hate crime legislation in Scotland and aims to provide greater clarity, transparency 
and consistency. 

Since our inception, the Commission has worked to better understand and tackle 
harassment, hostility and hatred and has been involved in initiatives both to research 
its extent, and to propose solutions to the need for greater community cohesion. We 
took part in the reference group supporting Lord Bracadale’s 2018 review of hate 
crime legislation in Scotland.  

We responded to the Scottish Government’s prior consultation on hate crime 
legislation in March 2019 (available here). We re-present aspects of our prior 
response below. We highlight areas where this response is substantively different 
from our prior response, because of factors such as greater clarity in Scottish 
Government direction, for example. 

https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/
https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/
https://www.equalityhumanrights.com/en/our-work-scotland/our-work-scotland/consultations-scotland
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Introduction 

Domestic and international legal framework 

The public sector equality duty 

There is an obligation under the Equality Act 2010 for public authorities including 

Scottish Government to address the needs of people who may become victims of 

hate crime. 

We refer to the public sector equality duty as set out in the Equality Act 2010 as the 

‘general equality duty’.  

The general equality duty requires public authorities, in the exercise of their 

functions, to have due regard to the need to: 

• eliminate unlawful discrimination, harassment and victimisation and other

prohibited conduct

• advance equality of opportunity between people who share a relevant protected

characteristic and those who do not

• foster good relations between people who share a protected characteristic and

those who do not.

To meet the general equality duty, a public authority must have due regard to all 

three of its needs.   

The Equality Act explains that the second need (advancing equality of opportunity) 

involves, in particular, having due regard to the need to: 

• remove or minimise disadvantage suffered by people due to their protected

characteristics

• take steps to meet the needs of people with certain protected characteristics

where these are different from the needs of other people.

The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 (as amended) 
were introduced to help authorities listed in the Regulations in their performance of 
the general equality duty. 

Human Rights 

There is a positive duty, under the European Convention on Human Rights, to put in 
place specific legislation for the effective investigation and prosecution of suspected 
hate crimes. This is a development of case law on the obligation to ensure there are 
criminal law provisions for the prevention, suppression and sanctioning of crimes 
more generally in terms of the right to life (article 2), the prohibition against inhuman 
and degrading treatment (article 3) and the right to respect for private and family life 
(article 8). Member states are required to have and apply an adequate legal 
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framework to afford effective protection against both physical and verbal acts of 
violence.  

The Court’s case law is clear that failure to take into account the underlying attitude 
behind hate crimes may violate the non-discrimination principle (article 14).1 These 
protections concern not only acts of violence based on a victim’s actual or perceived 
personal characteristics but also acts of violence based on a victim’s association or 
affiliation with another person who possesses a particular status or protected 
characteristic.2  

The Scottish Government also has obligations to meet international standards on 

combatting hate crime under various international instruments. These include;   

• Race: Convention on the Elimination of Racial Discrimination, article 4 and

General Recommendation No.35

• Women: Convention on the Elimination of all forms of Discrimination against

Women, article 2 and General Recommendation No. 28

• Women: Council of Europe Convention on Preventing and Combating Violence

against Women and Domestic Violence (“the Istanbul Convention”, not yet

ratified), article 49

• Religion: General Assembly Resolution 67/178 on Combating intolerance,

negative stereotyping, stigmatization, discrimination, incitement to violence and

violence against persons, based on religion or belief

• Race and Religion: International Covenant on Civil and Political Rights, article

20.

Such international instruments have often featured prominently within the reasoning 
of the European Court of Human Rights.3   

These standards also have to be considered alongside the right to freedom of 
expression (ECHR article 10 and ICCPR article 19) and the prohibition of abuse of 
rights (article 17 ECHR and article 54 EU Charter of Fundamental Rights). This is 
discussed further at Question 8 below.  

1 Alkovic v Montenegro 66895/10 5th December 2017 
2 Skorjanec v Croatia application 25536/14 28th March 2017 
3 See for example Talpis v Italy 41237/14 2nd March 2017 
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Consultation questions 

General 

Question 1 

Do you think there is a need for this Bill and, if so, why? Are there alternatives 
to this legislation that would be effective, such as non-legislative measures, 
wider reforms to police or criminal justice procedures? Are there other 
provisions you would have liked to have seen in the Bill or other 
improvements that should have been made to the law on hate crime? 

Yes, we welcome the Bill and the Scottish Government’s aim of ensuring Scotland’s 
hate crime legislation is fit for the 21st century. 

In making progress towards the goal of eliminating hate crime, the Commission 
would like to see Scotland achieve: wider general understanding of what constitutes 
a hate crime; greater acceptance of the need to prohibit this behaviour; less 
tolerance of hate crime; greater willingness to report incidents; and increased trust 
both in the law, and in the willingness and capacity of police and prosecution 
services to deal effectively with reported hate crime. We believe modernising, 
consolidating and extending hate crime law will contribute towards this goal. 

Provision we would like to have seen in the Bill 

Intersectionality  

We agree with the statement in Engender’s prior response to Scottish Government’s 
consultation on hate crime legislation:  

“It is vital that Scotland’s response to ‘hate crime’ be responsive to incidents that 
occur at the intersections of different identities.” 

The experiences of, for example, Muslim women, as cited illustrate why it is critically 
important that hate crime legislation is capable of both acknowledging these 
experiences and dealing with them effectively. The Bill currently proposes a list of 
distinct characteristics and it must consider how legislation will reflect and respond to 
these realities in operation. 

Provision we would like to see considered 

Online  

As noted in our prior response, the UK Government Law Commission is considering 
reform of criminal law and now, in phase 2 of the Abusive and Offensive Online 
Communications project, will consider specific recommendations for reform. 
As previously we agree with the Bracadale report that Scottish Government do 
nothing at this stage, and keep open the possibility of further specific legislative 
change until it can consider the outcome of the UK Government Law Commission 
review. 

https://www.engender.org.uk/content/publications/Engender-response-to-the-Scottish-Government-consultation-on-Scottish-Hate-Crime-legislation.pdf
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Consolidation 

Question 2 

The Bill brings together the majority of existing hate crime laws into one piece 
of legislation. Do you believe there is merit in the consolidation of existing 
hate crime laws and should all such laws be covered? 

In the interests of contributing to progress towards the goal of eliminating hate crime 
we believe there is merit in the consolidation of hate crime laws and in updating the 
language used to reflect 21st century Scotland. Consistency in legislation is a 
desirable principle in such consolidation, but is not an overriding consideration and 
we highlight where our response supports a position which is not in line with the 
principle of consistency. 

To be effective, hate crime legislation must also be supported by appropriate wider 
services to support victims and by sustained educational and promotional activity, 
including within the police and justice system and partner agencies.  
Foundational to progress towards eliminating hate crime is a recognition and 
understanding of what hate crime is and what it represents. It is an abuse of power, 
used to intimidate and exclude. It targets a victim’s identity and is highly corrosive to 
community cohesion. It is, consciously or otherwise, rooted in attitudes and values 
which hold that minority groups such as ethnic minorities, disabled people, and 
lesbian, gay, bisexual or transgender people do not deserve equal respect. It is 
situational and carries the weight of particular histories.  

We recommend that Scottish Government works with stakeholders to further develop 
and promote wider general understanding of hate crime. 

We also recommend Scottish Government explicitly encourage study of prejudice 
and hate crime as an opportunity for learning within Curriculum for Excellence, within 
a framework of promoting community cohesion and respect for human rights. 

How to prosecute hate crime? 

Question 3 

Do you think that the statutory aggravation model should be the main means 
for prosecuting hate crimes in Scotland? Should it be used in all 
circumstances or are there protected characteristics that should be 
approached differently and why? For example, the merits of a statutory 
aggravation for sex hostility rather than a standalone offence for misogynistic 
harassment? 

Statutory aggravation model  

In the interests of achieving wide general acceptance and understanding of what 
constitutes a hate crime, we believe an aggravation of existing offences is preferable 
to a separate offence.  
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This achieves a consistency of approach which can potentially be extended by listing 
new characteristics for the statutory aggravations if required in the future. 

Listed characteristics 

Please see our comments on intersectionality at Question 1.  
Characteristics listed in the Bill for offences aggravated by prejudice are: age; 
disability; race, colour, nationality (including citizenship) or ethnic or national origins; 
religion or, in the case of a social or cultural group, perceived religious affiliation; 
sexual orientation; transgender identity; and variations in sex characteristics. 

Transgender identity and variations in sex characteristics 
We note that the Bill’s definition of transgender identity has been updated and now 
includes a male to female transgender person, a female to male transgender person, 
a non-binary person and a person who cross-dresses.  

The terms ‘transsexualism’ and ‘transvestitism’ are removed from the definition of 
transgender identity as outdated terms and ‘a person who cross-dresses is included 
to ensure continued protection previously provided by the term ‘transvestitism’.  
‘Intersexuality’ has been removed from the definition of transgender identity and a 
distinct listed characteristic ‘variations in sex characteristics’ has been created. 

We support these changes, which reflect improved accuracy in terminology and an 
understanding of the terms preferred by people covered by these legal protections 
rather than changes in the legal protections themselves. 

We remain of the view that Scottish Government should be guided on language by 
groups representing the interests of trans people and people with variations of sex 
characteristics, such as The Equality Network and Scottish Trans Alliance.4 

Age 
We do not believe that age should be a listed characteristic and address this at 
Question 4. 

4 The Equality Act 2010 protects individuals from discrimination and harassment 
because of specified ‘protected characteristics’. This protection applies to those who 
have the protected characteristic, those perceived to have it and those who are 
associated with it. One of these protected characteristics is sex, which applies “to a 
man or to a woman”. Another is gender reassignment, which protects an individual 
who “is proposing to undergo, is undergoing or has undergone a process (or part of 
a process) for the purpose of reassigning the person’s sex by changing physiological 
or other attributes of sex”. 
The Equality Act 2010 uses the term ‘transsexual’ to describe someone who has the 
protected characteristic of gender reassignment. Language has since evolved; 
‘transsexual’ is generally considered to be an outdated term and is not used by most 
trans people. We use the term ‘trans’ to refer to a person with the protected 
characteristic of gender reassignment and the term ‘transsexual’ in specific instances 
when we need to refer to The Equality Act 2010. 
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Sex and gender 
We note that the Bill includes the power to enable Scottish Ministers to add the 
characteristic of sex by regulations at a later date. 
As stated in our prior response from March 2019, we would welcome an aggravation 
based on both or either sex (which aligns with the Equality Act 2010) or on gender 
(which captures social constructs that may underpin hostility).  

The UK Government Law Commission review of hate crime legislation in England 
and Wales which commenced in March 2019, will consider how to make their current 
legislation more effective, and whether protections should be extended to additional 
characteristics such as sex and age. The first part of the review, published in 
November 2018 found misogynistic online abuse was a ‘particularly prevalent and 
damaging concern’. 

Our 2018 response to the UK Government’s eighth periodic report to the Committee 
on the Elimination of Discrimination against Women (CEDAW) recommended that 
the UK Government should, in relation to England and Wales, consider amending 
hate crime legislation to extend protections on the basis of gender. This is in line with 
the The Council of Europe Convention on preventing and combating violence against 
women and domestic violence (“the Istanbul Convention”), based on the 
understanding that violence against women is a form of gender-based violence that 
is committed against women because they are women. It is the obligation of the 
state to fully address it in all its forms and to take measures, including legislative 
measures, to prevent violence against women, protect its victims and prosecute the 
perpetrators. Our 2019 CEDAW update report recommended that devolved 
governments should consider amending legislation if gaps in protection for women 
and fair and appropriate access to justice are identified.5 

Specific deterrence of aggravated offending against women by adding the 
characteristic of sex has symbolic significance, but in itself may not ensure adequate 
or appropriate protection from the particular issue of misogyny, as highlighted by 
organisations with specialist expertise in this area, such as Engender, Scottish 
Women’s Aid, Rape Crisis Scotland and Zero Tolerance.  

As noted above, consistency in legislation is a desirable principle in consolidation but 
is not an overriding consideration, and here our response supports a position which 
is not in line with the principle of consistency. 

In our prior response we did not support development of a standalone offence of 
misogynistic harassment, stating that we believed a strategic and educational 
approach would be more effective. However we now note that the Scottish 
Government has committed, in principle, to developing a standalone offence and will 
establish a Working Group to take this, and the potential addition of the characteristic 
of sex, forward.  

5 We also note Lord Bracadale’s comments that while “the essence of the conduct which we are seeking 

to cover is usually against women, it is not inconceivable that there could be hostility against a man”, 

and “a consistent approach which is capable of applying in equivalent cases, regardless of the sex of 

the victim, is better.” 

https://www.equalityhumanrights.com/sites/default/files/pressing-for-progress-womens-rights-and-gender-equality-in-2018-pdf.pdf
https://www.equalityhumanrights.com/sites/default/files/pressing-for-progress-womens-rights-and-gender-equality-in-2018-pdf.pdf
http://www.coe.int/fr/web/conventions/full-list/-/conventions/rms/090000168008482e
http://www.coe.int/fr/web/conventions/full-list/-/conventions/rms/090000168008482e
https://www.equalityhumanrights.com/sites/default/files/womens-rights-and-gender-equality-in-2018-summary-update_report-long-version.pdf
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We note Police Scotland’s prior response that a strong evidence base would be 
needed before introducing a standalone offence. Our 2019 CEDAW update report 
also called for further investment in research into online abuse marked by misogyny, 
violence against women and girls, and other bias-motivated hostility, and for effective 
mechanisms and interventions for tackling misogyny to be developed. 

We therefore welcome further investigation and research into how a new offence 
could operate to fill gaps in ensuring adequate legal protection for women and girls 
from misogynistic harassment, and how any new offence would relate to the 
proposed power to add the characteristic of sex to the new hate crime framework 
established by the Bill. We agree with Lord Bracadale that this process should not 
delay, but rather be fuelled by, the current “momentum and political will to take 
renewed action” in relation to offending involving sex hostility. 

Question 4 

Do you think that a new statutory aggravation on age hostility should be added 
to Scottish hate crime legislation? Would any alternative means be measured 
effective? For example, would there have been merit in introducing a statutory 
aggravation (outwith hate crime legislation) for the exploitation of the 
vulnerability of the victim? 

Statutory aggravation for the characteristic of age 

We note that the Bill proposes that hate crime is prosecuted via the attachment of a 
statutory aggravation when a person has committed an offence and has evinced, or 
has been motivated by, malice and ill-will towards a person or group of persons 
based on a listed characteristic. 

As stated in our prior response, we do not believe that the characteristic of age 
should be listed for these statutory aggravations as there is insufficient evidence 
that, in crimes against older or indeed younger people, the threshold for statutory 
aggravation is met.  

The inclusion of age could therefore detract from the achievement of wider general 
understanding of what hate crime is and what it represents (see Question 2). 
In a submission to the Scottish Parliament’s Justice Committee, Action on Elder 
Abuse Scotland said:  

“While we know that in some cases, older people may experience 

hostility or ill-will on the basis of their age, the vast majority of crimes 

against older people are driven by the perpetrator's perception of the 

victim's vulnerability.” 

We agree with Police Scotland’s prior response in this respect, that offending based 
on the perceived vulnerability of older people, or the exploitative nature of the crime, 
would be more effectively addressed separately from hate crime through vulnerability 
sentencing aggravations.   

We note that the Scottish Sentencing Council is currently developing a Sentencing 
Process Guideline which will set out factors which may make the particular offence 

https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=Police+Scotland&uuId=888417645
https://www.equalityhumanrights.com/sites/default/files/womens-rights-and-gender-equality-in-2018-summary-update_report-long-version.pdf
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/EA-Action.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=Police+Scotland&uuId=888417645
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under consideration more serious for sentencing purposes. Among these potential 
factors is “the deliberate targeting of a victim who is vulnerable or perceived to be 
vulnerable”.  

We recommend that this mechanism be the means of addressing crimes against 
older people separately from hate crime. 

Other forms of crime not included in the Bill 

Question 5 

Do you think that sectarianism should have been specifically addressed in this 
Bill and defined in hate crime legislation? For example, should a statutory 
aggravation relating to sectarianism or a standalone offence have been 
created and added? 

No. We agree with Lord Bracadale that sectarianism is a broader societal issue and 
that an approach that develops a long-term debate in relation to tackling 
sectarianism is likely to be more effective than through hate crime legislation.  

We note Police Scotland’s prior response that “‘sectarianism’ manifests itself as 
either racial or religious prejudice or both” and their support for Lord Bracadale’s 
conclusion that no new offence or statutory aggravation is necessary to tackle 
hostility toward a religious or racial identity that would be considered sectarian. 
(Please see also our comments on intersectionality at Question 1.) 

In our prior response we expressed support for the idea of strict liability with respect 
to football in Scotland, to help to incentivise football clubs to prevent sectarian crime 
and disorder in and around matches through the imposition of sanctions. 
We also recommend Scottish Government explicitly encourage study of sectarianism 
as an opportunity for learning within Curriculum for Excellence, within a framework of 
promoting community cohesion and respect for human rights. 

Stirring up offences 

Question 6 

Do you have views on the merits of Part 2 of the Bill and the plans to introduce 
a new offence of stirring up of hatred? 

The Commission welcomes the introduction in Scotland of a new stirring up of hatred 
offence in respect of each of the listed characteristics. 

As noted in our prior response, in England and Wales stirring up racial and religious 
hatred and hatred based upon sexual orientation are offences under the Public 
Order Act (POA) 1986. The offence of stirring up racial hatred under sections 17 to 
29 of POA 1986 differs in its legal elements from the offences of stirring up religious 
hatred and hatred based upon sexual orientation under sections 29A to 29N of POA 
1986. There are currently no stirring up offences based on disability or transgender 
identity. In England and Wales, prosecution rates for the stirring up offences are 
extremely low. 

https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=Police+Scotland&uuId=888417645
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In Scotland there are currently stirring up offences in relation to racial hatred 
(sections 18-23 of POA 1986). The Independent Review of hate crime: consultation 
noted that the number of prosecutions in Scotland under stirring up offences is small 
when compared to other hate crime provisions. However this is to be expected as 
stirring up offences have a high bar for prosecution and the incidence of such 
offences is relatively rare. The rarity of the offence coming to court however does not 
undermine its necessity.  

Stirring up hatred is a particularly corrosive crime and, while rare, needs to be 
prioritised if we are to maintain good community relations.   

Question 7 

Do you have any views on the Scottish Government’s plans to retain the 
threshold of ‘threatening, abusive or insulting’ behaviour in relation to the 
stirring up of racial hatred, contrary to Lord Bracadale’s views that ‘insulting’ 
should be removed? 

As stated in our prior response we agree with Lord Bracadale’s view that the existing 
provisions concerning the stirring up of racial hatred should be revised so they are 
formulated in the same way as the other stirring up hatred offences. Consistency in 
legislation, wherever possible, is a principle which will support wider understanding 
of hate crime and how it is dealt with. 

We are persuaded that it would be safe to make this revision by the evidence 
advanced by Lord Bracadale that the deletion of the word ‘insulting’ from the English 
harassment offence under section 5 of the Public Order Act 1986 in 2013 did not 
undermine the ability to bring prosecutions as the Crown Prosecution Service was 
unable to find any case that could not be characterised as ‘abusive’ as well as 
‘insulting’. 

Other issues 

Question 8 

Do you have any comments on what should be covered by the ‘protection of 
freedom of expression’ provision in the Bill? 

The Commission welcomes the introduction in Scotland of a new stirring up of hatred 
offence in respect of each of the listed characteristics. The threshold for the offences 
is that conduct must be ‘threatening or abusive’. The Commission is aware that the 
Bill has attracted some criticism that it will have a chilling effect on freedom of 
expression.  

We note the Bill contains provisions on freedom of expression that material or 
behaviour is not to be taken as threatening or abusive solely on the basis that it 
includes or involves discussion or criticism which may be robust, challenging or 
offensive or urges people to cease or modify practices, for example.  

https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-consultation-full-version/pages/8/
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The right to freedom of expression exists under Article 10 of the European 
Convention on Human Rights, and is not an absolute right, so that material which 
may – depending on circumstances and context – amount to threatening or abusive 
behaviour is not protected. 

Our legal framework on Freedom of Expression (2015) discusses hate speech and 
the limitations on freedom of expression imposed by Article 20(2) ICCPR. This notes 
that the factors likely to be relevant in distinguishing between lawful expression and 
hate speech include the intention of the person making the statement, the context in 
which they make it, the intended audience, and the particular words and form of 
communication. 

Our response to the Home Affairs Select Committee inquiry on hate crime (2016) 
further discusses the boundary between freedom of expression and hate crime: 

“Any restrictions on freedom of expression must always be clearly set 

out in law, necessary in a democratic society for a legitimate aim, and 

proportionate. Subject to these conditions, freedom of expression 

may be limited in certain circumstances, including in order to protect 

others from violence, hatred and discrimination. In particular, freedom 

of expression does not protect statements that unlawfully 

discriminate against or harass, or incite violence or hatred against, 

other persons and groups, particularly by reference to their race, 

religious belief, gender or sexual orientation.” 

We believe that the approach in the Bill strikes the necessary balance between 
protecting freedom of expression and protecting people from hate speech. 

Question 9 

Do you agree with the Scottish Government that Section 50A of the Criminal 
Law (Consolidation) (Scotland) Act 1995 about racially aggravated harassment 
should not be repealed? 

No. Consistency in legislation, wherever possible, is a principle which will support 
wider understanding of hate crime and how it is dealt with. 
As stated in our prior response, we are persuaded by the evidence cited by Lord 
Bracadale that there have been no convictions with a sentence greater than five 
years for a section 50A offence (which provides seven years maximum sentencing) 
that it would be safe to repeal Section 50A of the Criminal Law (Consolidation) 
(Scotland) Act 1995 about racially aggravated harassment. 

Question 10 

What is your view on the plans for the abolition of the offence of blasphemy? 

Section 79 of the Criminal Justice and Immigration Act 2008 abolished blasphemy in 
England and Wales. 

https://www.equalityhumanrights.com/en/publication-download/freedom-expression-legal-framework
https://www.equalityhumanrights.com/en/legal-responses/response-home-affairs-select-committee-inquiry-hate-crime-and-its-violent
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The 2016 Religion in Scots law: Report of an Audit at the University of Glasgow 
notes ”the statutory basis of the law of the crime of blasphemy has been repealed 
two centuries ago, […] what remains is a vestige of the common law, which has not 
been enforced for more than 170 years”. 

We agree with Scottish Government that the common law offence of blasphemy no 
longer reflects the kind of society in which we live and we welcome the plans to 
abolish it. 

Equality and Hunan Rights Commission 
24 July 2020  

https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

JOINT SUBMISSION FROM THE EQUALITY NETWORK (PANEL 2) AND 
SCOTTISH TRANS ALLIANCE (PANEL 3)

Introduction 

The Equality Network is a national lesbian, gay, bisexual, trans and intersex (LGBTI) 
equality organisation in Scotland existing since 1997. The Scottish Trans Alliance, 
based within the Equality Network since 2007, focusses specifically on trans 
equality. This submission is on behalf of both the Equality Network and Scottish 
Trans Alliance. 

Equality Network relies on community engagement, our own research and research 
published by others with specific expertise in a variety of subjects to inform our policy 
positions on a wide range of topics that impact LGBTI people in Scotland.  

Throughout this evidence we have tried to answer the questions posed by 
the committee in its call for evidence in those areas where we have expertise. On 
issues outside our areas of expertise, we defer to the expertise of organisations 
whose work focuses on those sectors. 

Hate crime is part of the wider societal issue of marginalisation and it is good to see 
that in its call for evidence, the Scottish Government recognises that tackling this 
problem needs to include both legislative and non-legislative solutions. Behaviour 
that rises to the level of criminality represents only a small part of the broader 
social challenge of connection and inclusion. Equality Network strongly 
encourages the Scottish Government to continue to invest in existing work to 
improve community awareness and reporting of hate crime. We also commend the 
Scottish Government’s work on building broader connected communities 
following on from the recommendations found in the Report of Independent 
Advisory Group on Hate Crime, Prejudice and Community Cohesion chaired by 
Professor Duncan Morrow published in 20161.  

In our 2017 Scottish LGBTI Hate Crime Report2, we detailed a number of 
recommendations for interventions beyond criminalisation to improve the 
experiences of LGBTI people in Scotland relative to hate crime. Our 
recommendations from that report are attached to this evidence at Appendix 1.  

We welcome the Bill and note that the current legislation is the product of lengthy 
consultation, first by Lord Bracadale examining the efficacy of Scotland’s existing 
hate crime legislation and then by the Scottish Government as to the shape this 
proposed legislation should take. 

1 https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-
cohesion/pages/5/ 

2 The report can be accessed at https://www.equality-network.org/wp-content/uploads/2017/10/en_hc17-
full_final1alores.pdf 

https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/pages/5/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/pages/5/
https://www.equality-network.org/wp-content/uploads/2017/10/en_hc17-full_final1alores.pdf
https://www.equality-network.org/wp-content/uploads/2017/10/en_hc17-full_final1alores.pdf
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It is the responsibility of the Scottish Government to protect and promote inclusion for 
all members of society. Historically marginalised groups lack the numbers, and the 
social capital and power necessary to be exclusively their own advocates. It is 
therefore legitimate and necessary for the Scottish Government to enshrine in law that 
certain behaviours, motivated by hate, are unacceptable in a modern Scotland and will 
thus be subject to criminal sanction. 

In spite of significant social and legal progress over the past decade, negative social 
attitudes towards minority groups continue to exist. According to the 2015 Scottish 
Social Attitudes (SSA) survey3, 16% of the Scottish population would be unhappy or 
very unhappy if a close relative married or entered into a long-term relationship with a 
person of the same sex. This number rises to 32% if the person is trans and has 
undergone gender reassignment surgery, and yet further to 39% if the person cross 
dresses in public. 18% of the Scottish population still believe that same sex  
relationships are wrong, and 10% believe that efforts to give equal opportunities to 
lesbians and gay men have gone too far. 13% believe that gay men and lesbians are 
unsuitable to be teachers and 20% say this about trans people4. In the 2016 British 
Social Attitudes Survey 6% said that it was rarely or never wrong to have prejudice 
against trans people5.  

The important role that the Scottish Government must play in protecting people from 
prejudice and hate crime can be illustrated by comparing these social attitude statistics 
to the size of the LGB and trans populations in Scotland. Scotland has never gathered 
census data about sexual orientation or trans status, so these populations can only be 
estimated. In 2018 the Scottish Public Health Observatory, using data from the UK 
Office of National Statistics (ONS) stated that 2.6% of the Scottish population self-
identified as lesbian, gay or bisexual (LGB), and that other statistical measures placed 
the LGB population anywhere from 0.3% to 10%6. The most statistically reliable 
estimate of the trans population has been done by the Williams Institute at the 
University of California at Los Angeles School of Law which estimates that trans adults 
comprise 0.6% of the population7. Although the Scottish population may vary 
somewhat from this US based data, it is reasonable to estimate that trans people make 
up significantly less than 1% of the population of Scotland. The key takeaway from this 
comparison is that the number of people in Scotland who still hold prejudicial views 
about LGB and trans people outnumber LGB and trans people by a wide margin. 

The most recent statistics released by COPFS show that since the Offences 
(Aggravation by Prejudice)(Scotland) Act 2009 came into force, charges of offences 
aggravated by prejudice related to sexual orientation have risen steadily from 452 in 
2010-11 to 1486 in 2019-20. The most recent year saw an increase of 24.46% in the 
number of charges8. Charges for offences aggravated by prejudice related to 

3 The questions related to attitudes towards LGBTI people are not asked by the SSA every year. 2015 is the 

most recent year for which data is available.  
4 The SSA data can be accessed at https://www.gov.scot/publications/scottish-social-attitudes-2015-attitudes-

discrimination-positive-action/pages/4/ 
5 https://www.bsa.natcen.ac.uk/media/39358/5_bsa36_relationships_and_gender_identity.pdf 
6 https://www.scotpho.org.uk/population-groups/lesbian-gay-and-bisexual-lgb-people/data/number-in-scotland/ 
7 This report can be viewed at http://williamsinstitute.seemysite.us/wp-content/uploads/TransAgeReport.pdf 
8 https://www.copfs.gov.uk/images/Documents/Statistics/Hate%20Crime%20in%20Scotland%202019-

20/Hate%20Crime%20in%20Scotland%202019-20.pdf 

https://www.gov.scot/publications/scottish-social-attitudes-2015-attitudes-discrimination-positive-action/pages/4/
https://www.gov.scot/publications/scottish-social-attitudes-2015-attitudes-discrimination-positive-action/pages/4/
https://www.bsa.natcen.ac.uk/media/39358/5_bsa36_relationships_and_gender_identity.pdf
https://www.scotpho.org.uk/population-groups/lesbian-gay-and-bisexual-lgb-people/data/number-in-scotland/
http://williamsinstitute.seemysite.us/wp-content/uploads/TransAgeReport.pdf
https://www.copfs.gov.uk/images/Documents/Statistics/Hate%20Crime%20in%20Scotland%202019-20/Hate%20Crime%20in%20Scotland%202019-20.pdf
https://www.copfs.gov.uk/images/Documents/Statistics/Hate%20Crime%20in%20Scotland%202019-20/Hate%20Crime%20in%20Scotland%202019-20.pdf
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transgender identity have risen from 14 to a peak of 52 in 2017-18 and have been 
above 40 for the past 4 years. As concerning as these numbers are, our research 
shows that they represent only a small fraction of the hate crime experienced by LGBTI 
people in Scotland.  

Key findings from our 2017 Scottish LGBTI Hate Crime Report show that 65% of 
lesbian respondents had been a target of a hate crime at some point in their lives. 66% 
of gay male respondents, 53% of bisexual respondents and 80% of trans respondents 
had also been a target of a hate crime in their lives. 90% of respondents who had been 
a target of hate crime experienced it two or more times, and nearly a third (30%) 
experienced hate crime more than ten times. 71% of our respondents never reported 
their experiences to the police. 

Taken together all of this information shows that hate crime remains a significant 
problem for LGBTI people in Scotland, and the fact that the vast majority of it goes 
unreported supports the need for the current laws to be reformed and modernised. We 
believe that the proposed legislation is necessary to facilitate this modernisation. 

Part 1 Consolidation 

Part 1 of the bill effectively replicates the current statutory aggravation provisions that 
deal with prejudice against LGBTI people, as well as on grounds of race, religion, and 
disability, and it newly adds age. However, the bill updates the language used for the 
existing trans and intersex protections, which we welcome. Inasmuch as the 
consolidation in the bill does not reduce or remove protections from those who were 
previously covered under the Offences (Aggravation by Prejudice) (Scotland) Act 2009 
or other legislation, we support this consolidation. We do note, however, that it must 
be recognised that different groups experience prejudice differently. Because of this, 
we call upon the Scottish Government to continue its commitment to tackling prejudice 
and building connected communities in a manner that is responsive to the diverse 
needs of all of the people of Scotland. 

With regard to the updated language related to transgender identity, we welcome that 
the Scottish Government has agreed with Lord Bracadale that the language of the 
2009 Act had become out of date and needed revision. Evolving the language of 
legislation to keep up with changes in how the affected communities describe 
themselves serves an important function beyond providing clarity for those who are 
responsible for enforcing the law. The Scottish Government has stated in Paragraph 
8 of the Policy Memorandum relating to the Hate Crime and Public Order (Scotland) 
Bill that introduction of this Bill will send a strong message of an inclusive and equal 
society. While it is impossible for legislation to match exactly all the terms that trans 
people use to describe themselves, it remains important to bring legislation in line with 
modern understandings of language. Failure to do so would undermine the confidence 
of the community that the justice sector had the ability to understand their experiences. 

In particular, the four legs of the transgender identity definition in section 14(7) of the 
bill match in scope the current definition of transgender identity in the 2009 Act, but 
using more up-to-date language. The Equality Network and the Scottish Trans Alliance 
(STA) use the term transgender, and its shortened form 'trans' interchangeably, as an 
umbrella term for people who find their gender identity or gender expression differs 
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from the gender they were assigned at birth. This includes non-binary people, trans 
women, trans men and cross-dressing people. 

We agree that the terms ‘transvestism’ and ‘transsexualism’ used within the Offences 
(Aggravation by Prejudice) (Scotland) Act 2009 are increasingly outdated and 
considered offensive by many trans people. We welcome the improved language used 
within the Hate Crime and Public Order (Scotland) Bill. Although our preference would 
have been for the more commonly used terms ‘trans man’ and ‘trans woman’ in place 
of the terms ‘female-to-male transgender person’ and ‘male-to-female transgender 
person’, we are comfortable with the language adopted by the Hate Crime and Public 
Order (Scotland) Bill and consider it a substantial improvement on previous legislation 
terminology.  

We strongly support that the Bill follows Lord Bracadale’s acknowledgment and 
recommendation that intersex is not a sub-category of trans/transgender and welcome 
that a separate category has been created within this legislation that encompasses 
those who have a variation in biological sex characteristics. 
We support the Scottish Government’s proposed use of terminology in relation to 
I/VSC, namely the use of the term Variations of Sex Characteristic and Intersex. This 
is an inclusive and helpful use of terminology within legislation. We do not support the 
use of the term DSD or Disorders of Sex Development. We have collaborated with 
stakeholders in order to co-author an additional contextualisation document. Please 
see Appendix 2: Contextualisation of the Inclusion of I/VSC within Scottish Hate Crime 
legislation. (Supplementary Evidence). 

We strongly agree with the need for the inclusion of I/VSC as a distinct category within 
Hate Crime Legislation in Scotland. We will further outline why this is so in our co-
authored appendix (Appendix 2). 

We support the continuing of the aggravation model rather than a change to a single 
offence model. The single offence model requires that both the underlying act and the 
malice behind it be proven in order to obtain a conviction. Because of this, failure to 
prove the malice could lead to someone being found not guilty of a clearly provable 
underlying offence such as assault or property damage. In cases where it may be a 
bit harder to prove the malice, prosecutors would have an incentive to not charge the 
person with a hate crime in order to ensure a conviction for the underlying offence. 
This could lead to under-prosecution of the crimes. 

The aggravation model removes the incentive not to prosecute by separating the 
burden of proof of the two elements. Where the evidence is not as strong for the 
malice, the prosecutor could still seek the aggravation without jeopardising the 
conviction for the underlying offence. 

It can also be harmful to the victims if a perpetrator fails to be convicted of anything 
because the evidence of malice was not strong enough for a conviction. People will 
be discouraged from reporting hate crimes if they don’t feel that the perpetrators will 
face any consequences. For these reasons the aggravation model is the better model 
for effective tackling of hate crime. 
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It is important also to note that what matters with the statutory aggravation is not the 
identity of the victim, but the behaviour and motivation of the attacker. Non-LGBTI 
people are less likely to be victims of hate crime motivated by prejudice against LGBTI 
people, but of course, they could be, for example through being presumed to be 
LGBTI, or being associated with LGBTI people. They are equally protected by the 
statutory aggravation. 

Part 2 Introduction of new stirring up offences 

We welcome that Part 2 of the bill extends the stirring up hatred offences to cover all 
the hate crime protected characteristics. We note that the extension is narrower in 
scope than the existing offence of stirring up racial hatred (in Part 3 of the Public Order 
Act 1986), which the bill mostly consolidates. The existing racial hatred offence 
includes threatening, abusive or insulting behaviour or communication that is intended 
to or likely to stir up racial hatred, and the bill continues that. However, the extension 
to the other protected characteristics includes only threatening or abusive behaviour 
or communication that is intended to or likely to stir up hatred. 

We note that the “threatening or abusive” part of this matches the existing offence of 
threatening or abusive behaviour that is likely to cause fear or alarm (section 38 of the 
Criminal Justice and Licensing (Scotland) Act 2010) and we think that it is an 
appropriate threshold to use. 

We agree with those who say that it is important that these offences do not impinge 
on legitimate free speech. We note that the existing stirring up racial hatred offence 
has not done that and neither have, in England and Wales, the offences there of 
stirring up hatred on grounds of religion or sexual orientation. 

The right to freedom of expression is upheld by the European Convention on Human 
Rights, and this bill, like all Acts of the Scottish Parliament, will require to be interpreted 
by the police, COPFS and courts in a way that is compliant with the ECHR rights.  

The right to freedom of expression is not absolute. In its guidance and legal framework 
for freedom of expression, the Equality and Human Rights Commission states,  

‘Like the right to freedom of expression, the right of each person to be 
protected from discrimination and violence are fundamental human rights. In 
particular, Article 20(2) of the International Covenant on Civil and Political 
Rights requires that ‘any advocacy of national, racial or religious hatred that 
constitutes incitement to discrimination, hostility or violence shall be prohibited 
by law’. Thus the right to freedom of expression does not protect expression 
which seeks to incite violence, hatred or discrimination against others.’9 

It is clear from this that freedom of expression does not delegitimise the stirring up 
offences. We believe that the thresholds established in sections 3(2) and 5(2) of the 
bill sufficiently meet the balance laid out in the EHRC guidance, and that the history of 

9 The full guidance can be found at: 

https://www.equalityhumanrights.com/sites/default/files/20150318_foe_legal_framework_guidance_revised_fin

al.pdf 

https://www.equalityhumanrights.com/sites/default/files/20150318_foe_legal_framework_guidance_revised_final.pdf
https://www.equalityhumanrights.com/sites/default/files/20150318_foe_legal_framework_guidance_revised_final.pdf


36 

the longstanding similar offences relating to race, and in England and Wales, religion 
and sexual orientation demonstrate that these new offences will not stifle free speech. 

Because the thresholds in sections 3(2) and 5(2) are clear and appropriate, we are 
unconvinced as to the necessity of section 12. We agree that the behaviours described 
in section 12 would not meet the thresholds and should not be prosecuted as a hate 
crime, but this is clear from sections 3(2) and 5(2) without further clarification. Should 
section 12 remain in the bill, we are concerned that the language of section 12(2)(b) 
might unintentionally undermine efforts to end so-called ‘conversion therapy’ for sexual 
orientation or gender identity. 

Other issues 

We join with other organisations such as BEMIS Scotland to call for a legal 
requirement to be integrated into the Bill that places a duty on the Scottish 
Government, Police Scotland, and any other relevant duty bearers to develop a 
bespoke system of hate crime data collation and disaggregation across all 
characteristics covered by the Hate Crime and Public Order (Scotland) Bill. This data 
should be published on at least an annual basis and be broken down to reflect all of 
the ethnicity options inherent in the Scottish census alongside each of the other groups 
represented in the Bill. Were we to integrate this requirement into the Bill, Scotland 
would become an example of international best practice in using data to take a joined 
up approach to tackling hate crime that involves and informs both legislative and non-
legislative interventions. An integration of data collation and disaggregation as a legal 
requirement would ensure that Scotland's institutions were operating in compliance 
with the International Convention on the Elimination of All forms of Racial 
Discrimination and provide society with a much clearer picture of the nature and 
prevalence of the different types of hate crime that exist across Scotland. 
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Appendix 1 –Recommendations from 2017 Scottish LGBTI Hate Crime Report10 

Better responses to hate crime 

• Continued LGBTI-specific training is needed for front line police officers and
decision makers (we welcome that we had the opportunity in 2016 to train a national
network of 91 LGBTI Police Liaison Officers, and we are continuing to work with
Police Scotland to roll this training out).

• Continued LGBTI-specific training is needed for Procurator Fiscal (PF) office staff,
including Victim Information and Advice (VIA) service staff.

• Communication between victims of crime and the PF / VIA service needs further
improvement, and better progress updates should be provided to victims.

• Clarification is needed of the role of the PF, which at present often does not match
the expectations of victims of crime, who feel that, unlike the accused, they have no
“champion” in the process.

• Continued LGBTI-specific learning is recommended for sheriffs and judges via the
Judicial Institute for Scotland, to ensure the most appropriate treatment of
complainers in court. Sheriffs should be willing to intervene when complainers are
treated inappropriately by the defence.

• Transparency is needed in sentencing, including clarification of the prejudice
aggravation element. It is important that complainers can understand the basis of
sentencing. Restorative justice measures should be explored.

• More information should be available to victims of hate crime about vulnerable
witness measures, and potential reporting restrictions to avoid complainers being
outed in court. Prosecutors should request such measures, and courts should be
willing to grant them. This is particularly important for trans complainers.

• Employers should be encouraged to take action against harassment in the
workplace, including recognising when this is criminal and should be reported to the
police.

Raising awareness and encouraging reporting 

• Police, LGBTI organisations and community groups should continue to encourage
people to report hate incidents to the police.

• Police Scotland should continue to engage with the LGBTI community around the
country, to encourage and support the reporting of hate incidents. Particular attention
needs to be given to ensuring that trans people can have confidence in reporting
hate incidents.

10 These recommendations from our 2017 Scottish LGBTI Hate Crime Report are included as supplemental 

evidence in response to the committee’s request in the call for views for suggestions of other, non-legislative 

approached to dealing with hate crime.  
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• Information campaigns should promote understanding of what a hate incident is,
how to report it, why it is important to report it, and what happens after you report it.

• More should be done to encourage those who witness hate incidents against others
to report them.

• The operation of the third party reporting centres should be reviewed (very few
LGBTI victims of hate crime use these at present).

Reliable information on hate crime 

• Police Scotland IT systems need to be urgently updated to allow divisional hate
incident and hate crime statistics to be made available. These should be published
regularly.

• The Scottish Court and Tribunal Service should publish statistics on outcomes and
sentences for hate crime prosecutions.

• All statistics published should indicate what percentage of the hate incidents dealt
with were motivated by more than one type of prejudice.

• Research is needed into the details of hate crimes prosecuted with aggravations
(disability, sexual orientation, transgender identity and intersex11) under the Offences
(Aggravation by Prejudice)(Scotland) Act 2009 (similar to research already done on
racist and religious hate crime).

Prevention 

• Leadership against prejudice from both the Scottish Government and local
government continues to be vital – the Scottish Social Attitudes Survey shows a big
fall in prejudice towards lesbian and gay people, but prejudice remains significantly
higher towards trans people.

• There should be more exploration of the potential for the use of restorative justice,
both by the courts, and as a potential diversion from prosecution. The effectiveness
of restorative justice on reducing repeat offending should be investigated and
developed.

• The role of the education system is critical – efforts to eliminate hate crime against
LGBTI people require similar efforts against bullying of LGBTI pupils in schools, and
the creation of truly LGBTI inclusive education.

The law and policy 

11 As detailed in Appendix 2, we support the Scottish Government’s proposed use of the term Variations of Sex 

Characteristic and Intersex. 
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• In hate crime legislation, intersex should be recognised as a separate
characteristic, rather than a subcategory of ‘transgender identity’.

• Hate crime policy should recognise that a proportion of hate crimes are aggravated
by more than one type of prejudice.

• A public conversation would be useful around the terminology used for hate
incidents and crime, and the boundaries between free speech, lawful but offensive
speech, and unlawful and criminal abuse.

• The Scottish Government should review the prevalence and nature of online abuse
and identify any measures needed to tackle it, as recommended by the Independent
Advisory Group on Hate Crime, Prejudice and Community Cohesion. This review
should include whether there needs to be better self-regulation by social media
providers and whether current police responses to online hate are sufficient.

• The Equality Network also endorses the Independent Advisory Group’s
recommendation for the Scottish Government to consider how better to protect those
experiencing hate crime on public transport.
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Appendix 2 

Contextualisation of the inclusion of I/VSC as a Distinct Category within 

Scottish  

Hate Crime legislation - Hate Crime and Public Order (Scotland) Bill (2020) - 

Stage One Written Evidence   

Co-authored by Dr Rebecca Crowther (Equality Network)12,  

Magda Rakita (iCon UK)13,   

Kaz Williams14,   

Paul Dutton (Klinefelters Syndrome Association UK)15 and,  

Professor Peter Hegarty (The University of Surrey)16.   

Contents Summary  

I) Introduction: The importance of considering the lived experience of

individuals with a variation in biological sex characteristics (I/VSC).

II) Regarding Language and Terminology used within the Bill

1) Research and international best practice in relation to terminology

2) Equality Network I/VSC Survey Results concerning terminology

3) Stakeholders on language and terminology used within the bill

4) Concluding comments and recommendations concerning language and

terminology to be used within the Bill

III) Lived experience of hate crime, prejudice and discrimination

perpetrated based on the perception of difference due to having an

I/VSC

1) Necessity to understand hate crime as experienced by individuals  living

with a variation in sex characteristics

2) Living in Scotland with an I/VSC – contextualisation from Equality

Network’s I/VSC Survey

3) Stakeholders on their experiences of hate crime due to having an

 I/VSC  

12 Rebecca is the Policy Coordinator at Equality Network.  
13 Magda Rakita is co-founder of iCon UK (InterConnected UK) an I/VSC advocacy charity. Magda also 

works in I/VSC support in Europe and is a noted intersex activist in both the UK and Poland. Magda 

has lived experience of I/VSC.  
14 Kaz Williams is an adult support group co-ordinator with The Adult CAH Support Group (Living with 
CAH). The CAH Support Group is run by people who live with CAH. They provide support to people 
living with CAH as well as raise awareness of this VSC. Kaz has lived experience of I/VSC. Her views 
are her own and of those she works with.   
15 Paul Dutton works with Klinefelters Syndrome Association UK. The Klinefelter’s Syndrome 

Association (KSA) offers support and information to all affected by, or having an interest in, Klinefelter’s 

Syndrome (KS) and XXY. Paul has lived experience of I/VSC.   
16 Peter Hegarty is Professor of Psychology at the University of Surrey where he leads the research 

group on Social Emotion and Equality in Relations (www.surrey.ac.uk/seer).  
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IV) Regarding the inclusion of I/VSC as a distinct category within

Hate Crime Legislation in Scotland

1) Visibility and empowerment

2) Stakeholders on why I/VSC should be included as a distinct category

within hate crime legislation

V) Regarding the separation and distinct inclusion of I/VSC as a

characteristic within Hate Crime Legislation in Scotland.

I) Introduction: The importance of considering the lived
experience of individuals with a variation in biological sex
characteristics

It is important to note the socio-cultural context in which the proposed hate crime 

legislation would sit when considering people who live in Scotland with an I/VSC and 

how hate crime may influence their social life and interactions with others.    

It is imperative to listen to the voices of those who live within Scotland and have a 

variation in sex characteristics or who are intersex.    

‘Currently, Scotland, and the UK in general, is not a very intersex friendly 

place. We need to have our own voice.’  

- Equality Network I/VSC survey respondent (2020)

We believe that there is an essential need for engagement between people with a 

variation in sex characteristics, or who are intersex, and government policy makers, 

equality organisations, service providers, and researchers to improve policies and 

practices affecting the lives of people with I/VSC.   

We acknowledge the policy work and academic research that is being done in this 

area in the UK. It is worth noting that there are scholars working in partnership with 

people with a variation in sex characteristics to ensure that their voices are 

represented within any research about the lives of people with variations of sex 

characteristics or who are intersex. We would highlight here the work of Surya Monro 

at Huddersfield University, Charlotte Jones at The University of Exeter, Peter 

Hegarty of The University of Surrey (co-author to this evidence), and Lih-Mei Lao 

from University College London Hospitals. These academics understand that the 

voices of those who have lived experience of I/VSC are essential. Similarly, the 

Equality Network (as a strategic intermediary to the Scottish Government) works 

closely with people I/VSC and facilitates and supports these people to engage with 

policy that affects them. Our further co-authors, Magda Rakita, Kaz Williams and 

Paul Dutton are individuals who have an I/VSC and who advocate for and support 

others with a VSC.   

We welcome Lord Bracadale’s review and acknowledgment that intersex is not a 

subcategory of trans/transgender and welcome his recommendation that a separate 
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category should be created within Scotland’s hate crime legislation that 

encompasses those who have a variation in biological sex characteristics. As 

research evidence has shown, there is a risk that the general public may confuse 

I/VSC (variation in physical biological sex characteristics) and trans status (relating to 

ones gender identity as different to that which was assigned at birth). Making a clear 

distinction within hate crime legislation is important. We will expand on this study 

below.     

II) Regarding language and terminology used within the bill:

o It is widely agreed that I/VSC is the most inclusive and helpful

terminology across the stakeholders and individuals with whom we work

and/or have consulted.

1) Research and international best practice in relation to terminology.

o Surveys in several countries have shown that most people who are, or

could be identified as having a ‘DSD’ diagnosis prefer diagnosis specific

terms (e.g., Congenital Adrenal Hyperplasia or Androgen Insensitivity

Syndrome) over the term ‘DSD.’17

o This inclusive and non-pathologising terminology is often used by

variation specific support groups with whom we work in partnership.

o It is widely agreed that the acronym DSD and the term ‘Disorders of Sex

Development’ is pathologising. This is clearly evidenced as not only

expert opinion and agreed by many with an I/VSC but as an opinion held

by the wider general public.18

o The term DSD as an umbrella term was used within the Chicago

Census Statement (a new medical consensus) in 2006 in favour of

intersex. ‘DSD’ was then rapidly adopted by healthcare

professionals and biomedical researchers following this consensus

17 For example SEE: Bennecke, E., Köhler, B., Röhle, R., Thyen, U., Gehrmann, K. & Wiesemann, C.  

(2020). Disorders or differences of sex development? Views of affected individuals on DSD terminology. 

Journal of Sex Research.  DOI: 10.1080/00224499.2019.1703130; Davis, G. (2014). The power in a 

name: Diagnostic terminology and diverse experiences. Psychology & Sexuality, 5, 15–27; Lundberg, 

T., Hegarty, P., & Roen, K. (2018). Making sense of ‘intersex’ and ‘DSD’: How  laypeople with varying 

experience of intersex/DSD understand and use terminology.  Psychology & Sexuality, 9, 161-173.; 

Simmonds, M. (2012). Girls/women in inverted commas – facing ‘reality’ as an XY-female. Unpublished 

PhD thesis: University of Sussex, UK; See also Delimata, N., Simmonds, M., O’Brien, M., Davis, G., 

Auchus, R., & Lin-Su, K. (2018). Evaluating the term ‘Disorders of Sex Development’: A multidisciplinary 

debate. Social Medicine, 12, 98-107.   
18 Peter Hegarty, Lois Donnelly, Paul Francis Dutton, Sara Gillingham, Valentino Vecchietti, Kaz 

Williams (2020 – unpublished – in press) Understanding of Intersex: The Meanings of Umbrella Terms 

and Opinions about Medical and Social Responses among Lay People in the USA and UK. Psychology 

of Sexual Orientation and Gender Diversity: 08.  
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statement.19 However, ‘a ten year update to the Chicago 

Consensus Statements shows considerable disagreement among 

experts as to the appropriateness of the term, and the meanings 

that it communicates. A persistent concern in these discussions is 

that the use of an acronym including the term ‘disorder’ can 

enhance the form of stigma that medical intervention is supposed 

to alleviate.’20  

o 62% of participants sampled by Davis (2015) disliked ‘DSD’.21

o Within the national survey of Australians born with an I/VSC the term

‘Intersex’ was preferred by 60% and ‘DSD’ by only 3% of participants

o A study surveying attitudes towards terminology among support group

members in the USA stated that only 24% used ‘DSD’ to describe their

child or themselves.22 ‘These participants preferred ‘Intersex’,

‘differences’ or ‘variations’ of sex development over ‘DSD’.’23

o ‘In a report from the UK, none of the participating advocacy or support

groups surveyed supported the term ‘DSD’ and most participants used

‘Intersex.’24

Additionally, 

o ‘Social scientists25 have repeatedly pointed out how language use in

medical contexts implies the pathology of intersex variations, and creates

19 Pasterski, V., Prentice, P., & Hughes, I. A. (2010).  Consequences of the Chicago  consensus on 

disorders of sex development (DSD): Current practices in Europe.  Archives of Childhood Diseases, 

95, 618-623.  
20 Delimata, Simmonds, O’Brien, Davis, Auchus, & Lin-Su, 2018 – ibid:07  
21 Davis, G. (2015). Contesting Intersex: The Dubious Diagnosis. New York, NY: New York University 

Press.  
22 Johnson, E. K., Rosoklija, I., Finlayson, C., Chen, D., Yerkes, E. B., Madonna, M. B., Cheng, E. Y. 
(2017). Attitudes towards “disorders of sex development” nomenclature among affected individuals. 

Journal of Pediatric Urology, Advance online access. doi:10.1016/j.jpurol.2017.03.035   
23 Tove Lundberg, Peter Hegarty & Katrina Roen (2018) Making sense of ‘Intersex’ and ‘DSD’: how 

laypeople understand and use terminology, Psychology & Sexuality, 9:2, 161-173, DOI: 

10.1080/19419899.2018.1453862: 163 
24 Monro, S., Crocetti, D., Yeadon-Lee, T., Garland, F., & Travis, M. (2017). Intersex, variations of sex 

characteristics, and DSD: The need for change. Retrieved from 

http://eprints.hud.ac.uk/id/eprint/33535/ in Tove Lindberg et al (2018)  
25 SEE: ‘Gough, Weyman, Alderson, Butler, & Stoner, (2006). ‘They did not have a  word’: The 

parental quest to locate a ‘true sex’ for their intersex children. Psychology & Health, 23, 493507.; 

Karkazis, (2008). Fixing Sex: Intersex, Medical Authority, and Lived Experience. Durham, NC: Duke 

University Press.; Kessler, (1990). The medical construction of gender: Case management of 

intersexed infants. Signs: Journal of Women in Culture and Society, 16, 3-26.; Liao, L.-M., Hegarty, 

P., Creighton, S., Lundberg, T., & Roen, K. (2019). Clitoral surgery on minors: An interview study with 

clinical experts of differences of sex development. BJM Open, 9, e025821. doi:10.1136/bmjopen-

2018025821; Roen, K., & Hegarty, P.  (2018). Shaping parents, shaping penises: How medical teams 

frame parents' decisions in response to hypospadias. British Journal of Health Psychology, 23, 967-

http://eprints.hud.ac.uk/id/eprint/33535/
http://eprints.hud.ac.uk/id/eprint/33535/
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a conceptual framework within which medical interventions appear 

urgently necessary and singularly benevolent. A consequence of this 

framing is that other understandings of intersex variations are made less 

available.26  

o There are empirical studies that include UK health professionals working

within ‘DSD’ teams in the NHS that focus on practitioners’ discourses with

regards to interventions related to I/VSC.27

o ‘Social scientists and humanities scholars have pointed out that medical

terminology has negative unintended effects in communicating larger

contestable pathologising frameworks’.28

o In a recent large study of the United Kingdom’s LGBT population, 1,980

people, or 2% of the sample, identified as ‘intersex’ (Government

Equalities Office, 2018).

o Klinefelters Syndrome Association UK (KSA UK) have stated to the

British Society for Endocrinology and others recently, that they regard the

term ‘DSD’ as stigmatising language that members would not wish to be

associated with. Paul Dutton of KSA UK states:

The fact that many doctors use the term DSD in our presence does not 

mean that it is acceptable to us and we would wish Medical Schools to 

encourage the use of our preferred terminology when their students are 

actually with patients.  

981.; Roen, K., Liao, L.-M., Hegarty, P., Lundberg, T., & Creighton, S. (2019). Clitoral surgery on 

minors: Interview study with clinical experts of differences of sex development.   

BJM Open, 9, e025821. doi:10.1136/bmjopen-2018-025821; see Roen, 2019 for a recent review’ - 
Roen, K. (2019). Intersex or diverse sex development: Critical review of psychosocial health care 
research and indications for practice. Journal of Sex Research.  DOI: 
10.1080/00224499.2019.1578331. 
26 Roen, K. (2019). Intersex or diverse sex development: Critical review of psychosocial health care 

research and indications for practice. Journal of Sex Research.  DOI: 

10.1080/00224499.2019.1578331. 
27 Studies are about (1) the clitoris: Liao, L.-M., Hegarty, P., Creighton, S., Lundberg, T., & Roen, K. 

(2019). Clitoral surgery on minors: An interview study with clinical experts of differences of sex 

development. BJM Open, 9, e025821. doi:10.1136/bmjopen-2018-025821; (2) the vagina; Roen, K., 

Creighton, S.M., & Hegarty, P., & Liao, L.-M. (2018). Vaginal construction and treatment providers’ 

experiences: A qualitative analysis. Journal of Pediatric & Adolescent Gynecology, 31, 247-251, and 

(3) the penis; Roen, K., & Hegarty, P. (2018). Shaping parents, shaping penises: How medical teams

frame parents' decisions in response to hypospadias. British Journal of Health Psychology, 23, 967-

981.
28 Davis, 2015; Holmes, 2011; Topp, 2013 in Tove Lundberg, Peter Hegarty & Katrina Roen (2018)

Making sense of ‘Intersex’ and ‘DSD’: how laypeople understand and use terminology, Psychology &
Sexuality, 9:2, 161-173, DOI: 10.1080/19419899.2018.1453862: 161
SEE also: Roen, K. (2019). Intersex or diverse sex development: critical review of psychosocial health
care research and indications for practice. Journal of Sex Research, 56,  511-528.
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Whilst the vast majority of us would describe ourselves as 'having KS' or 'being 

xxy' in preference to anything else, there are some who are accepting of 

‘Intersex or Variations of Sex Characteristics' and the expression i/VSC is 

helpful here.  

o The term intersex is used within international human rights legislation and

is recognised terminology around the world.

The term intersex is used by/within:

o The United Nation’s Special Rapporteur on Torture29

o The Council of Europe (2015) Issue Paper on Human rights and

intersex people30

o The European Union Agency for Fundamental Rights (2015) The

o Fundamental Rights Situation of Intersex people31

o UN General Assembly – uses ‘intersex’ when discussing the

intersection of race and gender discrimination in sport32

o Joint statement on the International Classification of Diseases 1133

o European Parliament resolution of 14 February 2019 on the rights

of intersex people34

2) Equality Network I/VSC Survey Results concerning terminology

Between November 2019 and July 2020 the Equality Network gathered 28 

responses to a survey they released asking people with an I/VSC to share their 

experiences of living in Scotland. This survey is still currently open.35    

Survey respondents to the Equality Network I/VSC survey (n3628) stated that their 

specific variations included: MRKH, MRKH type 2, Turner Syndrome, Congenital 

Adrenal Hyperplasia (CAH), Non-classical CAH, Complete Androgen Insensitivity 

Syndrome (CAIS), Klinefelters (KS) and 47XXY KS.   

29 UN Special Rapporteur on torture and other cruel, inhuman, or degrading treatment or punishment. 
30 Council of Europe; Commissioner for Human Rights (April 2015), Human rights and intersex 

people, Issue Paper  
31 The European Union Agency for Fundamental Rights (2015) The fundamental Rights Situation 

of Intersex people. Available at   https://fra.europa.eu/sites/default/files/fra-2015-focus-04-

intersex.pdf Accessed on 15th July 2020.   
32 Report of the United Nations High Commissioner for Human Rights* - Human Rights Council 

Fortyfourth session 15 June–3 July 2020 Agenda items 2 and 3  

file:///C:/Users/rebecca/Downloads/intersex%20discrimination%20in%20sports.pdf    
33 A statement signed by over 60 I/VSC organisations and activists 

https://ihra.org.au/35299/jointstatement-icd-11/  Morgan Carpenter on 23 May 2019  
34 European  Parliament  (2019)  https://www.europarl.europa.eu/doceo/document/TA-8-

20190128_EN.pdf     
35 Respondents were between the ages of 18 and 74 years. They resided in various location across 

rural, suburban and urban Scotland. 67% or respondents identified as heterosexual, 7% as bisexual, 

7% as lesbian and 20% identified as ‘other’ when asked about their sexual orientation.  Survey 

available at: https://www.surveymonkey.co.uk/r/IVSC  
36 Where ‘n’ refers to the number of people who answered the question.   

https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.surveymonkey.co.uk/r/IVSC
https://www.surveymonkey.co.uk/r/IVSC
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There are findings within the initial survey analysis of the Equality Network I/VSC 

Survey, done for the purpose of providing evidence to the Hate Crime Bill Stage One 

evidence gathering exercise, that are important to highlight here. One area of 

enquiry was in to the terminology preferred by respondents who had an I/VSC37.   

Concerning terminology, 87% (n22) of survey respondents to the Equality Network 

I/VSC survey were familiar with the term ‘intersex’ with only 4.5% stating that this 

survey was the first occasion when they had heard the term in reference to 

themselves.   

• 55% (n22) of survey respondents to the equality Network I/VSC survey used

the term intersex in reference to their own body as opposed to any other

term.

• It is worth noting that from this group (n22) 64% of people did not consider

themselves to be an ‘intersex activist.’

• We note from our stakeholder engagement that many prefer that people use

specific diagnostic terms or the umbrella term VSC.

• One respondent to the Equality Network I/VSC survey stated:

‘The term DSD is traumatic and degrading for me, please refrain from EVER 

using this.’   

In addition, another stated: 

‘I love the term intersex, I consider any other term to describe my body as 

offensive, hurtful and traumatic.’  

• It is worth noting that, ‘different framings of stigma appear to be encoded in

different ‘umbrella terms,’ none of which seems to perfectly meet the needs

of all affected individuals, families and communities.38’

3) Stakeholders on language used within the bill

We asked stakeholders, with whom we work, who have a Variation of Sex 

Characteristics, or who were intersex, to comment on three areas of the proposed 

Bill. They were: Language and what they would hope for in terms of terminology 

37 Within the poster and social media posts that called for participation in this survey the terms VSC, 

Variation in Sex Characteristics, Intersex and Differences of Sex Development were used. In previous 

flyers produced by the Equality Network, specific variations have been listed.   
38 Peter Hegarty, Lois Donnelly, Paul Francis Dutton, Sara Gillingham, Valentino Vecchietti, Kaz 

Williams (2020 – unpublished – in press) Understanding of Intersex: The Meanings of Umbrella Terms 

and Opinions about Medical and Social Responses among Lay People in the USA and UK. Psychology 

of Sexual Orientation and Gender Diversity:06  
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usage within legislation; Whether they had lived experience of a hate 

crime/discrimination and prejudice based on being intersex or having a VSC39, and 

to comment on why they felt it was necessary that I/VSC be an included 

characteristic within Hate Crime Legislation. The later two will be detailed 

throughout.   

In relation to terminology, they told us that:  

• In relation to language and terminology used, all stakeholders that we

consulted with prior to this submission were comfortable with the term VSC

or Variation in Sex Characteristics.

• All but one stakeholder used the term intersex in reference to themselves

and were happy with the term.

• Some also liked the phrasing ‘intersex variations.’

• Many with an I/VSC prefer the umbrella term VSC or I/VSC or reference to

their specific variation, for example, Congenital Adrenal Hyperplasia,

Klinefelters Syndrome, or Androgen Insensitivity syndrome.

One stakeholder told us that: 

‘Use of language is crucial as it is important to be able to define who we 

are instead of having others come-up with labels for us, often objectifying 

us. […] “DSD- Disorders of Sexual Development” is truly offensive and a 

medically created term. [This term] arose from the widely felt oppressive 

language of ‘disorder’ but does not reflect how I see my condition.  

I am happy to have a descriptor of my condition however, I prefer the term 

I/VSC as this is inclusive of people with a wide range of conditions and 

variations. It is also neutral and from my experience widely accepted and 

now used.   

This term does not trigger trauma as the medical DSD does and nor is it 

seen as too ‘political’ which the use of Intersex can be perceived to be 

which detracts from inclusive work for change.’  

Another told us that: 

‘I do not like being called Intersex as this doesn’t describe me. I don’t like 

being called ‘disordered’ so don’t like DSD. I am happy to be called by the 

39 This was to include any time they may have been bullied, persecuted, denied services, experienced 

institutional bullying or prejudice etc. Additionally we stated that this could be any time that they felt 

fear, alarm or distress due to the actions of others based on their (or perception of them having) a VSC 

or being intersex.  
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name of my condition however, if working with others I [feel] that VSC is 

good as this is what I have and names me correctly.’  

4) Concluding comments and recommendations concerning terminology used

within the Bill.

For these reasons, we recommend that the terminology used within Scottish Hate 

Crime Legislation should reflect both international practice and the preferred 

terminology of those with a variation in sex characteristics living in Scotland and the 

rest of the UK. Therefore, we recommend the abbreviation ‘I/VSC’, the use of 

‘Variations of/ in Sex Characteristics’ (VSC) and the use of ‘intersex’ as terminology 

within legislation.  

Additionally, 

• Particularly as the term ‘intersex’ is associated with transgender and non-

binary for the general public, we also suggest that it is made clear that this

umbrella term refers to a multitude of biological variations in sex

characteristics and where possible some of these specific variations should

be exemplified.40

• Having a biological variation in sex characteristics is entirely different from

identifying with a gender other than the one assigned at birth.

• It should also be made clear that I/VSC is not necessarily expressed as a

social identity but is always a physical variation in biological sex

characteristics.

• It is clear that people may need (and prefer) to use different umbrella terms

in different contexts

• It is vital that the terminology used within this legislation is to be acceptable

to and inclusive of the widest possible of those affected by an I/VSC:

o It must also be inclusive enough to ensure that not only are people

protected (clearly covered) under the legislation but also that a

perpetrator of a hate crime based on the perception of someone

having an I/VSC would be brought to justice, and a victim would not

fall prey to a gap in the legislation.

o It is not necessary that this terminology align with a laypersons

understanding but instead must be clear to the persons who will

enforce this legislation. For this reason language must be wholly

inclusive of all with I/VSC as ensuring those with an I/VSC are

40 Hegarty et al (in press) 
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comfortable with the language is crucial in ensuring they are 

comfortable reporting hate crimes they face.   

III) Lived experience of hate crime, prejudice, and discrimination

perpetrated based on the perception of difference due to having an 

I/VSC  

1) Necessity to understand hate crime as experienced by individuals  living

with a variation in sex characteristics.

• Anecdotally we know that individuals are subject to discrimination,

prejudice, and bullying including such that has caused fear and alarm

due to being perceived as ‘different’ due to having an I/VSC.

• I/VSC prejudice and discrimination can cause extreme internal

distress and can take many forms in public life, including but not

limited to in school, in the streets, and in the workplace. This can and

does affect other social issues such as unemployment and poverty.

• Indeed, medical interventions have long been based on the rationale

that social stigma causes unbearable distress, such that medical

intervention is the only viable option:

‘The ultimate goal of medical and psychological interventions in this area 

is to avoid and to alleviate the impact of stigma on psychological well-

being, and those risks are understood to be located within social reactions 

to intersex traits.’41  

• Hate Crime statistics detailing the number of people who have an

I/VSC who have suffered a hate crime or incident based on the

perception of having an I/VSC, are not currently available. This is due

to the fact that I/VSC has not previously been its own distinct

characteristic within hate crime legislation.

• The lack of a specific I/VSC category might be, at least partially,

responsible for the lack of reporting.

• Associated stigma and taboo felt may also have had an effect on

whether or not an individual would report such an incident.42

41 UK Government Equalities Office (2018) LGBT Survey Research Report. Ibid: 26  
42 According to the UK GEO’s LGBT Survey Research Report (2018) ‘Empirical studies of stigma and 

public understanding [of I/VSC] are lacking31’ (ibid.02) and there has been a call from intersex advocate 

and experienced clinical psychologist, Dr Lih-Mei Liao, for studies of public understanding and stigma 

dating back to 2014. (Liao, L. M., & Simmonds, M. (2014). A values‐driven and evidence‐based health 

care psychology for diverse sex development. Psychology & Sexuality, 5, 83–101.) Very few studies of 

the general public have examined stigma or understandings about intersex and variations of sex 

characteristics, but those studies have shown that intersex traits can be framed in either medical or 
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• The inclusion of I/VSC within this legislation will significantly improve

this situation by increasing visibility and awareness that a hate crime

perpetrated on this basis is wrong and should be reported.

• Additionally, this visibility provides a basis for educating those in front

line services, emergency services, in social services, and the police

force etc. about I/VSC.

2) Living in Scotland with an I/VSC

Again, there are findings within the initial survey analysis of the Equality Network 

I/VSC Survey, done for the purpose of providing evidence to the Hate Crime Bill 

Stage One evidence gathering exercise, that are important to highlight here. These 

provide an important intra-personal and social context in which to frame the inclusion 

of I/VSC within Hate Crime legislation in Scotland.   

It is worth considering these statistics and this qualitative data in relation to areas of 

social life as they may have a direct impact on both experience of and perpetration of 

hate crimes and prejudice based on a person having an I/VSC.  They serve to begin 

to highlight why it is essential that this be an included characteristic within hate crime 

legislation.   

• 82% (n1743) of our survey respondents stated that they had

difficulties with mental ill health.

• Twenty-five per cent (n1920) of I/VSC respondents to the UK GEO

LGBT Survey had accessed mental health services in the 12 months

preceding the survey. A further 13%, however, had tried to access

mental health services but had been unsuccessful.44

• ‘Intersex respondents were more likely than non-intersex

respondents to have found accessing mental health services difficult.

37% stated that accessing mental health services had not been at all

easy, compared to 28% of non-intersex respondents.’45

Additionally, we point to the GEO’s finding that:  

• ‘Intersex respondents were more likely to report that their GP had not

been supportive (19%) than non-intersex respondents (16%), and

psychosocial terms. We believe it is important to examine the perception of I/VSC within the general 

public.  
43 Where ‘n’ is the number of respondents who answered this question.   
44 UK Government Equalities Office (2018) National LGBT Survey Research Report: 243  
45 Ibid: 243  
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also more likely to say that their GP had not known where to refer 

them (13%) than non-intersex respondents (11%)’46  

Respondents to the Equality Network Survey stated that: 

‘I felt very lost and alone when discharged at 17 I felt different. My plans to 

have 4 kids was up in smoke. When I met my first boyfriend, he wanted 

kids so dumped me when he found out. When I eventually married, I was 

very depressed about infertility. I went to see about IVF as my sister had 

said she would surrogate. My husband refused to get his sperm tested. 

He refused to foster or adopt. I got more depressed. Eventually I divorced 

him. MRKH affects you throughout your whole life. I have been ill and [I] 

am now single again, and [I] am back dilating. It’s depressing at times.’  

‘[Having a VSC] messes up with your head and you feel like you can't talk 

to anyone, that’s why I don't mind talking about it.’  

‘My depression has always been associated with my feelings of being 

damaged goods.’  

‘I have found having MRKH to be upsetting and stressful, at times. I think 

finding out that your body is not the one you thought, and some of your life 

plans will not be happening, is quite a lot to take on board in your teens. 

This has definitely had an impact on my confidence and my understanding 

of myself. I know that depression is quite high among infertile people. I 

think that is probably applicable.’  

‘It affects who you trust [and] how you live your life [as well as] who you 

tell...most of all people’s total lack of knowledge. I have been asked ‘if I 

am like a doll down below’...total ignorance.’  

‘Depression started shortly after diagnosis.’ 

‘The Scottish Government should be aware of the harassment and abuse 

people with DSDs can experience, as this is obviously detrimental to 

people's mental health.’   

As a result of harassment and abuse people with an I/VSC may suffer from minority 

stress, a factor in poor mental health, and a potential to withdraw from aspects of 

social life. The 10-year medical consensus update on the Chicago Consensus 

acknowledged the possibility of minority stress; heightened stress experienced, and 

fear experienced by members of stigmatised minority groups that impacts mental 

health47. That 10-year medical update called for studies on minority stress among 

46 Ibid: 244  
47 Clark, R., Anderson, N.B., Clark, V.R., & Williams, D.R. (1999). Racism as a stressor for African

Americans: A biopsychosocial model. American Psychologist, 54,  805-816;  
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IVSC populations and called for studies on minority stress among I/VSC 

populations.48    

• 86% (n14) of our survey respondents stated that they had suffered

trauma in relation to their I/VSC status.

• 94% (n16) of our survey respondents stated that they had low body

confidence and 75% said that they felt shame about their body.

• 36% (n14) of our survey respondents felt uncomfortable due to other

people’s lack of knowledge or understanding regarding I/VSC.

• 60% (n15) of our survey respondents said that having an I/VSC

affected their social relationships.

• 20% (n15) of our survey respondents did not enjoy school, with only

73% sometimes enjoying school.

Many of our respondents had been bullied at school due to perceived difference. 

They told us that:   

‘Primary School from age 4 to 11 was on the most part good. Secondary 

School from age 11 to 16 was hellish for the most part due to being so 

different, being bullied was a multiple times per day occurrence.’  

‘I got bullied, called names. Asked if was a boy or a girl’ 

‘I was bullied and socially excluded but academically gifted and loved 

learning.’  

‘[I was] bullied by classmates and teachers. Teachers did not see a 

struggling child but just assumed I was badly behaved, e.g. humiliated 

most days by teacher for needing to go to the toilet frequently, which often 

goes with Turner Syndrome. Humiliated by teacher for becoming lost in 

familiar surroundings, also a common feature of Turner Syndrome. 

Meyer, I.H. (2003). Prejudice, social stress and mental health in lesbian, gay, and bisexual 

populations:  
Conceptual issues and research evidence. Psychological Bulletin, 129,  674-697;   
Frost, D. (2019). Hostile and harmful: Structurla stigma and minority stress explain increased anxiety 

among migrants living in the United Kingdom after the Brexit referendum. Journal of Consulting and 

Clinical Psychology, 88,  75-81.  
48 Lee P.A.a · Nordenström A.b · Houk C.P.c · Ahmed S.F.d · Auchus R.e · Baratz A.f · Baratz Dalke

K.g · Liao L.-M.h · Lin-Su K.i · Looijenga 3rd L.H.J.j · Mazur T.k · Meyer-Bahlburg H.F.L.l ·

Mouriquand P.m · Quigley C.A.f, n · Sandberg D.E.o · Vilain E.p · Witchel S.q · and the Global DSD

Update Consortium (2015) Global Disorders of Sex Development Update since 2006: Perceptions,

Approach and Care. Hormone Research in Paediatrics 2016;85:158–180 DOI: 10.1159/000442975

Available at https://www.karger.com/Article/Pdf/442975

https://www.karger.com/Article/Pdf/442975
https://www.karger.com/Article/Pdf/442975
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Humiliated by teacher for always being clumsy and dropping things- 

Turner Syndrome again. Lots of other examples. Other pupils saw 

teacher’s behaviour and took their example from it.  

One stakeholder shared her experience of school for the purpose of providing this 

evidence document, she said:   

I remember being the first girl to wear a bra and the other girls laughing at 

me when they could see it through my PE T-shirt.   

I remember having to get changed separately (an agreement my mum 

made with the teacher) to avoid the other kids commenting on my early 

puberty. It worked but I often faced many questions.   

The teacher did discuss moving me up into the year above so that I would 

fit in better, being so tall and developing so early, but my mum didn’t want 

to split me up from my friends.  

I remember comments about having hairy arms, and legs, and a 

“moustache”. But I think I avoided too many comments by either removing 

the hair as often as possible or covering up all the time. At age 16, I had 

laser hair removal which helped to stop any further comments.’   

It is worth noting that this kind of school bullying is one rationale given for infant 

genital surgery, particularly on the most “visible” genitalia (the clitoris, the penis). If 

surgery is performed with the intention of avoiding social bullying or prejudice and 

hate crime, it is vital that this be addressed within hate crime legislation itself 

perhaps negating the need for this intervention. Bioethicists described surgeries as 

being performed to avoid bullying but at the risks to social function. Addressing 

prejudice through legal means such as hate crime law, reduces the need for 

surgeries that are at the centre of global human rights debates.49  

A finding in the Hegarty et al.50 (2020) study is that lay people are much more in 

favour of medicalising I/VSC (and less supportive of a variety of social responses, 

including the kind of legislative inclusion proposed within the Hate Crime Bill, if they 

had measurably stronger “gender binary beliefs” (a belief that there are only two 

genders, male and female). In other words, people opposed the kind of inclusive 

legislation the Scottish Government is aiming for here if they thought that (1) there 

are only two genders and (2) gender is always aligned with genital anatomy.  

Therefore, this data outlined here makes the important points that although having 

an I/VSC is not the same as being trans, both groups of people suffer prejudice and 

49 SEE: Weisemann, C., Ude-Koedler, S., Sinnecker, G.H.G., & Thyen, U. (2010). Ethical principles and 

recommendations for the medical management of differences of sex development (DSD)/intersex in 

children and adolescents. European Journal of Paediatrics, 169, 671-679.  
50 Peter Hegarty, Lois Donnelly, Paul Francis Dutton, Sara Gillingham, Valentino Vecchietti, Kaz 

Williams (2020 – unpublished – in press) Understanding of Intersex: The Meanings of Umbrella Terms 

and Opinions about Medical and Social Responses among Lay People in the USA and UK. Psychology 

of Sexual Orientation and Gender Diversity.  
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harassment (and in other areas are neglected and silenced) by the same normative 

binary system of gender.51  

With regards to the workplace; 

• 47% (n15) of our survey respondents were open at work with an employer

or human resource department about their I/VSC status. 33% were open

with their colleagues. 21% said that their privacy had not been respected

concerning their I/VSC at work.

In relation to bullying and discrimination at work, respondents told us that: 

‘I was asked if I was a man or a woman, they drew derogatory images on 

my name badge and hung it up in the break room.’  

‘I was groped and talked about to determine if I had a penis or not.’ 

A stakeholder also told us that;  

At work, people [have found] out about my condition and thereafter 

treat[ed] me differently, as an ‘other’.  

From the Equality Network Survey, related to prejudice, discrimination and hate 

crime as a person with an I/VSC  

• 40% (n15) of our survey respondents stated that they and

experienced prejudice, bullying and negative comments at work due

to having an I/VSC.

• 50% (n10) of our survey respondents had experienced a hate crime

on the basis of having a I/VSC.

• 43% (n14) of our survey respondents had experienced difficulties or

issues within public bodies such as schools, hospitals or with the

police due to having an I/VSC.

3) Stakeholders on their experiences of hate crime due to having I/VSC:

In relation to experiences of prejudice and / or hate crime or hate incident we have 

gathered some qualitative data that is important to share in light of this call for 

evidence regarding the inclusion of I/VSC in Hate Crime legislation in Scotland:   

51 A nationally representative sampled study showing a relationship between belief in binary gender and 

transphobia is:  

A.T.Norton & G.M. Herek (2009). Heterosexuals’ attitudes toward transgender people: Findings from 
a national probability sample of US adults. Sex Roles, 68,  738-753  
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One stakeholder told us: 

‘I have been subject to bullying on social media by members of the public, 

when they have read my story. I received a couple of calls for me to be 

killed over social media in February 2020.’  

‘[At] Easter [time in] 2020 I had eggs thrown by a neighbour at my car. 

This was reported to the police.’  

‘In the street when I was wearing a t-shirt with ‘intersex’ printed on the 

front,  a man screamed at me that I was “possessed by Satan along with 

paedophiles & rapists” backed by a group of friends.’  

‘I had rumours spread about me amongst dozens of Church goers at 

social/family events, after writing about my lived experience, that I was 

“really a man and had bad intentions”.’   

‘I have had people sit beside me and start praying uninvited that I be 

healed.’  

‘I have asked for specific safeguarding measures to be put in place by 

Church, but they have been denied until such time as the whole Church 

has a debate on the I/VSC ([this has] been ongoing for five years).’   

[I have] had various discussions about my ‘variations’ happen in the 

workplace, whilst I was not present. Also, experienced some bullying. 

Another told us that: 

‘[I have experienced] bullying due to delayed puberty and atypical 

secondary sex characteristics. I am also familiar with other people’s 

experiences, which are similar to mine, including bullying and 

inappropriate comments by teachers.   

‘Also, I have experienced prejudice and inappropriate comments in the 

health care system, during a visit in regards to an unrelated issue.’    

‘I am also aware of instances of violence and threats of violence, including 

sexual violence, against some of my intersex friends who have non-typical 

secondary sex characteristics.’  

Finally, another stakeholder with an I/VSC told us that: 

Experiences at the hands of medical professionals as a child/young 

person and continuing into adulthood include unnecessary examinations, 

intrusive questioning, and being made to feel as if I was an object of 

curiosity.  
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As a child then young person I was endlessly and persistently bullied at 

school by peers and teachers for the way I looked. Comments about my 

body hair, body shape, strength and generally what was perceived as 

‘difference’. This included verbal and physical abuse and being 

deliberately left out.   

I was forced to stop sport, even though I was very good, on a false basis 

and physically restrained to prevent me competing on more than one 

occasion. Others refused to take sport with me as I was ‘weird’ and ‘not 

like a girl’.   

[I suffered] public shaming in shops and on the streets including verbal 

abuse and people commenting on [my] appearance.  

[A] GP  described me as ‘not normal’ and denied [me] medication as ‘too

expensive’ and put on cheaper version without myself or my consultants

permission.

[I have experienced] rejection in social situations, people questioning who 

and ‘what’ I was.  

[I] have self-excluded from certain professions due to anxiety about

bullying and being seen as too ‘different’ based on experiences.

[I have felt the] impact of internalised feelings of shame, difference, and 

having to hide who I am due to knowing how people would react. [I have] 

protect[ed] myself.  

At times [I have not received] the right medical treatment as not seen or 

helped like others, as due to my variation [I was] told not to expect a 

‘normal life’. [I] have to fight for medical treatment and to be treated with 

level of respect [rather than] just as a curiosity.  

This stakeholder’s experiences touch on prejudice within school, within medical 

establishments, within sport, in social situations, at work and in one’s career. The 

previous two stakeholders touch upon experiences of prejudice within the church, at 

work, and in public places, by neighbours and on social media, as well as 

experiences of threats of violence and sexual violence. These individuals have 

experienced prejudice, hate incident, and hate crime because they have an I/VSC. 

We feel that this is a clear case for the inclusion of I/VSC as a category within Hate 

Crime legislation in Scotland.   

IV) Regarding the inclusion of I/VSC as a distinct category within Hate Crime

legislation in Scotland:

1) Visibility and empowerment
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• The inclusion of I/VSC within this legislation will acknowledge that a hate

crime based on I/VSC is unacceptable, thus empowering those affected.

For the first time  UK legislation would  acknowledge the problem thus

making a positive step towards  improving social life and life outcomes

for a person with an I/VSC.

• We are aware that many people born with an I/VSC are told from a young

age never to discuss their variation in sex characteristics with others. For

that reason, it is very important that I/VSC be included within this

legislation to ensure that people are able to speak out about potential

hate crime, to report it, and to know that they are right to do so.

• There is considerable evidence that both parents and young people

themselves maintain secrecy regarding their I/VSC, many due to a fear

of stigma.52

• Removal of I/VSC from this legislation strengthens the norm against

speaking about one’s Variation in Sex Characteristics when it may be

necessary or useful to tell others about it.

• Visibility of I/VSC within legislation will empower people to report hate

crime perpetrated on the basis of perception of an individual having an

I/VSC.

• In the absence of I/VSC specific law that people with I/VSC will face a

double bind between (1) not reporting hate crime vs (2) reporting it as

anti-LGBT hate crime (which in most cases won’t fit with their definitions

of who they are.)

2) Stakeholders on why I/VSC should be included as a distinct

category within hate crime legislation

Stakeholders with an I/VSC provided us with detail on why they felt it necessary that 

I/VSC should be included as a distinct category within hate crime legislation. They 

told us that:   

‘[This inclusion] will enable safeguards to be put in place in the workplace 

(and Church, if not exempted). Occupational Health tended to rely on 

protections for people with ‘disabilities’ to support me, as I/VSC was not a 

protected characteristic.  

52 Roen, K. (2019). Intersex or diverse sex development: Critical review of psychosocial health care

research and indications for practice. Journal of Sex Research.  DOI:  
10.1080/00224499.2019.1578331.  
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The Police have also been very supportive, but it is a ‘grey’ area which 

needs to be clarified.’  

Another informed us that:  

‘It is a necessary step to make sure people like me have an option of 

looking for help and remedy should we experience hate speech, bullying 

or violence again. It would be the right signal to send to potential 

perpetrators. It would also be a signal to police as currently many of us do 

not have the confidence to report any incidents as the awareness of 

intersex issues and challenges we face is very limited.’  

In addition, another told us that: 

As the situation stands crimes against us are often hidden as those who 

take reports have nowhere to record those specific incidents against us. It 

is in part due to the so long invisible struggles we have faced, not being 

able to name what is happening to us, and feeling above all such a deep 

sense of shame.  

To have it stated in law that what we experience is a hate crime would 

have powerful psychological impact  

For too long these experiences have been internalised, we feel it is our 

‘fault’, we are ‘freaks’ and it is up to us to change our lives so we are not 

out there in public or make every effort to alter ourselves.   

This legislation would give confidence to people to know they do not have 

to take this treatment, that we do have rights and a voice and are entitled 

to be who we are without fear.  

Finally, another stakeholder informed us that: 

We need to know that what we go through because of our conditions is 

not right and not our fault.  

If teachers at school, college and work as well as family knew we were 

protected from this bullying and discrimination then maybe things would 

have been different.  

As an adult, I could have been protected and not felt so ashamed of who I 

am and what I look like.  

My life could have been different if this legislation was in place in the 

choices I have made and my confidence and also work opportunities. 
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Again, we feel that the lived experiences of people with I/VSC speaks for itself. It is 

imperative, for the wellbeing of those with I/VSC that this be included as a category 

within Scottish Hate Crime Legislation and we welcome the bill, which as proposed, 

would do so.   

V) Regarding the separation of I/VSC from trans identity and the distinct

inclusion of I/VSC as a characteristic within hate crime legislation 

in Scotland:   

We welcome the fact that this legislation proposes to separate and distinguish I/VSC 

from trans. Having a biological variation in sex characteristics is entirely different 

from identifying with a gender other than the one assigned at birth.53   

The Equality Network/Scottish Trans Alliance
24 July 2020  

53 Scientists are increasingly understanding the complexity of these issues and that the “gender built 

on sex” model is not enough: Van Anders, S. (2015). Beyond sexual orientation: Integrating gender/sex 

and diverse sexualities via sexual configurations theory. Archives of Sexual Behavior, 44, 1177-1213.  
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUPPLEMENTARY SUBMISSION FROM EQUALITY NETWORK, SCOTTISH 
TRANS ALLIANCE, ENGENDER, GLASGOW DISABILITY ALLIANCE, 
INCLUSION SCOTLAND, STONEWALL SCOTLAND AND LGBT YOUTH 
SCOTLAND. 

Some of the undersigned organisations have previously submitted evidence about 
the freedom of expression exemptions in the Bill1. This supplemental evidence is 
consistent with the positions that our organisations have taken previously. It should 
be taken alongside that evidence and not be seen as a replacement for it. 

As organisations working for equality and human rights for everyone across 
Scotland, we know from our daily work and experience that even in 2020 there are 
people who continue to harm others for no other reason than that they are different 
from them. We welcome the ongoing commitment from the Scottish Government 
and MSPs of all parties to combat this kind of behaviour and to improve the lives of 
all people in Scotland.  

The Hate Crime and Public Order (Scotland) Bill represents a step forward in 
addressing the type of hateful behaviour that breaches the threshold of criminality. 

There has been considerable public discussion on the potential impact that the 
stirring up offences in the Bill might have on freedom of expression. The Cabinet 
Secretary for Justice has responded to these concerns by proposing to amend the 
Bill so that these offences would only apply when there is intent to stir up hatred. 

1 For ease of reference here are the direct links to our previous submissions: 
Engender - 
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC402_Engender_.pdf 
(from section 5 p11) 
Equality Network - 
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC359_Equality_Netwo
rk.pdf (p7) 
Inclusion Scotland - 
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC303_Inclusion_Scotl
and_.pdf 
LGBT Youth Scotland -  
https://www.parliament.scot/S5_JusticeSubCommitteeOnPolicing/Inquiries/JS520HC318_
LGBT_Youth_Scotland.pdf (p4) 
Stonewall Scotland - 
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC320_Stonewall_Scot
land.pdf (item 27) 
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https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC402_Engender_.pdf
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https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC359_Equality_Network.pdf
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC359_Equality_Network.pdf
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC303_Inclusion_Scotland_.pdf
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC303_Inclusion_Scotland_.pdf
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https://www.parliament.scot/S5_JusticeSubCommitteeOnPolicing/Inquiries/JS520HC318_LGBT_Youth_Scotland.pdf
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https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC320_Stonewall_Scotland.pdf
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC320_Stonewall_Scotland.pdf
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/JS520HC320_Stonewall_Scotland.pdf


The Bill also includes specific provisions on freedom of expression (sections 11 and 
12), but these only cover the stirring up offences related to two of the protected 
characteristics, and only cover specific subjects of discussion, criticism etc.  We are 
concerned that this is not sufficient, and is inconsistent with the overall aim of the 
Bill to introduce the same provision for all of the protected characteristics included 
in the Bill. We believe that extending the freedom of expression protection to apply 
consistently in relation to all the protected characteristics, and using more broadly 
inclusive language rather than specific examples, would be a more comprehensive 
and equitable approach. Considering the infinite number of things that are not 
criminal, it risks greater confusion and difficulty in the application of the legislation 
to include a non-exhaustive list of what is not a crime. In practice, the use of lists, 
regardless of whether they are designated as non-exhaustive prioritises certain 
behaviours over others and is contrary to the general principle of equality for all. 

A similar debate regarding protection of freedom of expression took place during 
the passage of the Marriage and Civil Partnership (Scotland) Act 2014. Concerns 
were raised, for example, that the introduction of equal marriage would prevent 
those who believe that marriage should only be between a man and a woman, from 
expressing their views. In that instance, the Scottish Parliament found a solution 
that affirmed everyone’s rights to the key freedoms under Articles 9 and 10 of the 
European Convention on Human Rights. The relevant language can be found in 
section 16 of the 2014 Act: 

16    Same sex marriage: protection of freedom of expression etc. 

(1) For the avoidance of doubt, nothing in this Part so far as it makes provision for
the marriage of persons of the same sex and as to the persons who may solemnise
such marriages affects the exercise of—

(a) the Convention right to freedom of thought, conscience and religion,

(b) the Convention right to freedom of expression, or

(c) any equivalent right conferred by rule of law.

(2) “Convention right” has the same meaning as in the Human Rights Act 1998.

We therefore recommend that the current freedom of expression provisions in 
sections 11 and 12 of the Bill could be replaced with a new section as above (with 
the words introducing subsection (1) replaced with “Nothing in this Act affects the 
exercise of–”).  

We thank you for your consideration of this supplemental evidence. 

Equality Network 
Engender 
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM SCOTTISH COMMISSION FOR PEOPLE WITH LEARNING 
DISABILITIES  

The Scottish Commission for People with Learning Disabilities (SCLD) welcomes the 

opportunity to respond to this call for views. This response answers Questions 1, 4 

and 6 with a focus on: 

• The specific recognition of learning disability within the listed characteristics In

the Hate Crime and Public Order (Scotland) Bill

• A provision within the Hate Crime and Public Order (Scotland) Bill for a

statutory aggravation offence where an individual’s ‘perceived vulnerability’ is

exploited

• Support for a ‘stirring up of hatred offence’ which includes organisations.

The inclusion of Learning Disability within protected characteristics In the 

Hate Crime and Public Order (Scotland) Bill 

Question 1. Do you think there is a need for this Bill and, if so, why? Are there 

alternatives to this legislation that would be effective, such as non-legislative 

measures, wider reforms to the police or criminal justice procedures? Are there other 

provisions you would have liked to have seen in the Bill or other improvements that 

should have been made to the law on hate crime? 

SCLD welcomes The Hate Crime and Public Order (Scotland) Bill and believes it is 

necessary to increase the clarity, consistency, and transparency of hate crime 

legislation in Scotland while ensuring that people with protected characteristics have 

greater protections and receive justice when they are a victim of crime. 

While SCLD welcomes this bill, we have concerns regarding the omission of learning 

disability as a specific listed characteristic of disability within the bill. SCLD believes 

that without separate identification, people with learning disabilities may not 

recognise this legislation as helpful to them and may not come forward to report 

crimes. Critically, SCLD is concerned that without learning disability being included 

as a characteristic within the bill no disaggregated data will not be collected and 

published on learning disability hate crime. This would be in contravention of Articles 

311 and 332 of the United Nations Convention on the Rights of People with 

Disabilities (UNCRPD). 

1Article 31, UNCPRD (2006) 
2Article 33, UNCRPD (2006) 

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-31-statistics-and-data-collection.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-33-national-implementation-and-monitoring.html
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Without this undertaking, the scale and impact of hate crime offences against people 

with learning disabilities cannot be identified. This invisibility within officially 

published statistics contributes to the disempowerment of people with learning 

disabilities and impedes the evidencing and implementation of appropriate legislative 

and policy measures to effect positive change for this population including their right 

to justice. Furthermore, without the inclusion of people with a learning disability, we 

risk further hindering the protection of the human rights of people with learning 

disabilities, who continue to be an extremely marginalised group and who we know 

can be victims of the most serious forms of hate crime3 

SCLD has previously raised this concern in our consultation response to how official 

statistics present information on recorded crime and related topics4. In this response, 

we asked that consideration be given as to how victim characteristics within the 

Interim Vulnerable Persons (IVPD) Database can be recorded systematically and in 

such a way that allows for this disaggregation in line with Articles 31 and 33 of the 

UNCRPD. 

SCLD believes data disaggregation about hate crime and disability can be 

implemented in two ways: 

• Firstly, by the specific recognition of learning disability as part of the listed

disability characteristic within the bill.  For example, this could be listed as

Disability, including, but not limited to, learning disability and physical

impairment.

• Secondly, SCLD would welcome the bill placing duties on public bodies, on

recording disaggregated disability data on hate crime

Both recommendations are line with Article 31 of the UNCPRD. The Scottish 

Government has committed to implementing the UNCRPD in the ‘A Fairer Scotland 

for Disabled People – Our Delivery Plan to 2021'5 and since the UK ratified the treaty 

there is an international obligation for all legislation in the UK to comply with 

UNCRPD. Article 31 of the UNCRPD recognises that gathering appropriately 

disaggregated data and statistics, analysing, and applying that knowledge to 

formulate and implement policy is key to the equal realisation of rights. This is 

fundamental to the realisation of the rights and the delivery of duties by Government. 

SCLD would like to draw the Justice Committee’s attention to the Committee on the 

Rights of Persons with Disabilities recent statement that the COVID-19 emergency 

has evidenced that state parties have not effectively implemented the UNCPRD6 and 

cite data disaggregation regarding disability as critical in an inclusive recovery from 

COVID-197. 

3EHRC (2011) 
4SCLD (2019) 
5The Scottish Government (2016) 
6Committee on the Rights of Persons with Disabilities (July 2020) 
7United Nations (May 2020) 

https://www.equalityhumanrights.com/sites/default/files/ehrc_hidden_in_plain_sight_3.pdf
https://www.scld.org.uk/wp-content/uploads/2019/10/How-Official-Statistics-Present-Information-on-Recorded-Crime_designed.pdf
https://www.gov.scot/publications/fairer-scotland-disabled-people-delivery-plan-2021-united-nations-convention/pages/3/
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25942&LangID=E
https://www.un.org/sites/un2.un.org/files/sg_policy_brief_on_persons_with_disabilities_final.pdf
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Support for a statutory aggravation regarding offences in which individuals 

‘perceived vulnerability’ is exploited within the Hate Crime and Public Order 

(Scotland) Bill 

Question 4. Do you think that a new statutory aggravation on age hostility should be 

added to Scottish hate crime legislation? Would any alternative means be measured 

effective? For example, would there have been merit in introducing a statutory 

aggravation (out with hate crime legislation) for the exploitation of the vulnerability of 

the victim? 

SCLD supports the proposal that a statutory aggravation should exist which focuses 

on the exploitation of the ‘perceived vulnerability’ of a victim because of a protected 

characteristic. SCLD believes this will help prosecute cases in which a person with a 

learning disability is exploited because a perpetrator targets them due to a ‘perceived 

vulnerability’. SCLD supported this position in our initial response to the consultation 

on amending Scottish Hate Crime Legislation in February 20198. 

SCLD believes a statutory aggravation may be able to address and criminalise 

issues which have been considered as ‘mate crime’ against people with a learning 

disability. ‘Mate crime’ are criminal acts committed by people known to the victim 

who takes advantage of their relationship with a person with a learning disability to 

exploit them9. This can include crimes such as financial and sexual exploitation.  We 

know from our engagement with people with learning disabilities that this is a key 

feature of many people’s lives in Scotland at present. 

People with learning disabilities may be at increased risk of these types of 

exploitation because of the access that other individuals can have in their lives, due 

to a lack of privacy because of a need for some kind of support and care, the 

increasing levels of loneliness and isolation people with learning disabilities and their 

carers are experiencing and due to learned compliance as the result of 

institutionalisation10. 

The importance of ensuring protection from ‘mate crime’ to people with learning 

disabilities cannot be overemphasised as people with learning disabilities are subject 

to the most serious long term instances of these crimes which have, in some cases, 

this has resulted in a loss of life11. 

However, despite the known severity of ‘mate crime’ and the detrimental impact it 

can have on people with learning disabilities, it has been claimed that in the UK there 

is a reluctance within criminal justice to “…acknowledge the potential significance of 

the problem” (2019, p.2)12. Despite the experience of people with learning disabilities 

8SCLD (2019)  
9Thomas (2011) 
10ENABLE (2009) 
11Docherty (2019) 
12Docherty (2019) 

https://www.scld.org.uk/wp-content/uploads/2019/11/Children-scotland-bill-designed.pdf
https://www.tandfonline.com/doi/abs/10.1080/09687599.2011.532590
https://www.bava.org.uk/wp-content/uploads/enable_abusebooklet_handbook.pdf
https://www.tandfonline.com/doi/abs/10.1080/09687599.2019.1688646
https://www.tandfonline.com/doi/abs/10.1080/09687599.2019.1688646
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being at odds with the protection of their human rights, for example, Articles 1313, 15 

(2)14 and 16 (5)15 of the UNCRPD.

In understanding this, SCLD believes Scotland must lead the way in criminalising 

relationships which exploit the ‘perceived vulnerability’ of a victim. We use the term 

‘perceived vulnerability’ because while SCLD supported a statutory aggravation 

which criminalises exploitation in our initial consultation, we highlighted a significant 

concern regarding the use of the language of ‘vulnerability’. This included labelling 

individuals including those with learning disabilities as inherently vulnerable. At the 

time we stated, 

“SCLD views this particular use of language as disempowering for people with 

learning disabilities as vulnerability is not an individual’s characteristic. A person may 

be vulnerable in certain circumstances but being vulnerable is not an intrinsic part of 

who they are.” 

(SCLD, 

2019, 

p.13)16

This is a perspective shared by the wider disabled people’s movement who deem 

the term ‘vulnerable’ and ‘vulnerability’ as disempowering. Recent critiques of the 

use of this term amidst the COVID-19 emergency by Baroness Campbell17 have 

emerged which support our position. SCLD believes it will be critical that in taking 

this statutory aggravation forward, people with learning disabilities and disabled 

peoples organisations are consulted with on how this aggravation is framed and the 

language used. 

As stated, at the time of the initial consultation SCLD suggested that any additional 

statutory aggravation would need to be based on ‘perceived vulnerability’. SCLD 

believes that using the word ‘perceived’ shifts the focus on to the perpetrator, as it is 

the perpetrator’s perception of the person as ‘vulnerable’ that leads them to commit 

the offence. Other ways to conceptualise and describe this offence would be 

‘targeted victimisation’ or ‘exploitative familiarity’18. We would, therefore, be 

concerned if the Bill were to proceed without this use of more inclusive terminology. 

People First (Scotland) have raised concerns about exploitation based on the 

vulnerability of a victim being a separate offence to that of hate crime and that this 

may carry a lesser charge. While cognizant of this, SCLD believes there is potential 

13Article 13, UNCRPD (2006) 
14Article 15, UNCRPD (2006) 
15Article 16, UNCPRD (2006) 
16SCLD (2019) 
17Disability News Service (June 2020) 
18Docherty (2019) 

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-13-access-to-justice.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-15-freedom-from-torture-or-cruel-inhuman-or-degrading-treatment-or-punishment.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-16-freedom-from-exploitation-violence-and-abuse.html
https://www.scld.org.uk/wp-content/uploads/2019/11/Children-scotland-bill-designed.pdf
https://www.disabilitynewsservice.com/coronavirus-peer-calls-for-an-end-to-use-of-vulnerable-to-describe-disabled-people/
https://www.tandfonline.com/doi/abs/10.1080/09687599.2019.1688646
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for an additional statutory aggravation to address and criminalise instances of ‘mate 

crime’, which may include financial and sexual exploitation. 

People with learning disabilities have told SCLD that when exploitative crimes are 

committed against them, they are often referred into adult support and protection 

processes. People with learning disabilities have told us that this leaves them feeling 

that they are to blame, having failed to protect themselves effectively, or that there is 

somehow an onus on them to protect themselves. The focus should instead be on 

examining and tackling both the societal issues which enable these types of crimes 

to happen and the actions of the perpetrator. 

SCLD recognises that whether this offence should sit as part of the Hate Crime and 

Public Order (Scotland) Bill is an outstanding question. It is SCLD’s view that 

exploitation based on ‘perceived vulnerability’ should sit within the existing Hate 

Crime and Public Order (Scotland) Bill as a new offence, like that of the of ‘stirring up 

of hatred’ offence. SCLD believes ‘mate crime’ or exploitation based on ‘perceived 

vulnerability’ arises from bias and prejudice in the same way that hate crime does19. 

If a decision is taken for this offence to sit out with the bill, SCLD asks for timely 

drafting and consultation following the passing of the Hate Crime and Public Order 

(Scotland) Bill and with clear links to this bill being stated and a wide-scale 

consultation process with people with learning disabilities and disabled people. 

Question 6 Do you have views on the merits of Part 2 of the Bill and the plans to 

introduce a new offence of stirring up of hatred? 

Support for a stirring up of hatred offence which includes organisations 

SCLD welcomes part 2 of the Bill and the plans to introduce a new offence of ‘stirring 

up of hatred’. SCLD believes the extension of the offence to include disability, will be 

important in ensuring that people with learning disabilities are safeguarded against 

hate speech. SCLD is supportive of this offence and welcomes individual culpability 

where an organisation commits an offence. This would be in line with Article 5 (2) of 

the UNCRPD. 

While SCLD supports the addition of the offence of ‘stirring up of hatred’ which can 

be applied to organisations, we would welcome further understanding being 

developed on how the offence will impact and be applied to media outlets who 

espouse or facilitate negative views of disabled people. 

Evidence of this type of media discourse in the UK followed on from the financial 

crisis of 2008, a move to austerity and the insidious political narrative and overtly 

hostile media dialogue of disabled people as ‘scroungers’ and as unproductive non-

taxpaying citizens20 which followed. In 2016, the UN Committee on the Rights of 

19Docherty (2019) 
20Burch (2018) 

https://www.tandfonline.com/doi/abs/10.1080/09687599.2019.1688646
http://eprints.whiterose.ac.uk/125034/3/Burch%20Parasites.pdf
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Persons with Disabilities made links between hate crime and this kind of media 

dialogue. They stated that “…negative and discriminatory stereotypes or prejudice 

against persons with disabilities in public and the media” should be addressed 

through positive media campaigns regarding people with disabilities as right holders 

to address hate crime21. 

More recent examples include the way individuals with disabilities have been 

discussed during the COVID-19 emergency. Early in the pandemic in Scotland both 

The Health and Social Care Alliance22 and Scottish Care23 noted the discriminatory 

discourse emerging from media and public discourse that coronavirus would ‘not 

impact most people’ and would ‘only effecting the vulnerable’. This type of discourse 

creates the idea that people with learning disabilities are expendable and must be 

guarded against. 

Given the acknowledgement of the United Nations Committee on the Rights of 

Persons with Disabilities on the link between media dialogue and hate crime against 

disabled people and the ongoing prevalence of discriminatory dialogue, SCLD would 

welcome accompanying guidance to the bill which clearly outlines the types of 

behaviour and activity perpetrated by and from media outlets which may constitute 

‘stirring up of hatred’ offences. We are cognisant that this needs to be balanced 

against Article 10 of the European Convention of Human Rights24, to allow for 

freedom of expression but are also aware that freedom of expression is not an 

absolute right, but one which can be restricted when it incites violence, hatred and 

discrimination against others25. 

Summary 

SCLD welcomes the Hate Crime and Public Order (Scotland) Bill and believes it will 

be important legislation to ensure the protection of people with protected 

characteristics from hate crime while offering appropriate redress if this occurs in line 

with all relevant existing human rights conventions. While SCLD is broadly 

supportive of the bill we believe the following actions are necessary to strengthen the 

legislation and ensure its compliance with relevant human rights conventions: 

• Including learning disability within the listed characteristics in the bill,

alongside duties on the police, the criminal justice system, and other public

bodies to collect, monitor and publish disaggregated data on disability hate

crime.

21Committee on the Rights of Persons with Disabilities (October 2017) 
22The Health and Social Care Alliance (2020)  
23Scottish Care (2020) 
24Article 10, Human Rights Act (1998) 
25Equality and Human Rights Commission (2015)  

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/326/14/PDF/G1732614.pdf?OpenElement
https://www.alliance-scotland.org.uk/blog/news/alliance-statement-on-coronavirus-covid-19/#_ftn3
https://scottishcare.org/i-dont-know-what-people-are-worrying-about-its-just-going-to-kill-the-old-folks-a-thought-piece-on-coronavirus-from-our-ceo-donald-macaskill/
https://www.equalityhumanrights.com/en/human-rights-act/article-10-freedom-expression
https://www.equalityhumanrights.com/en/publication-download/freedom-expression-legal-framework
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• Provision for the inclusion of an additional offence based on the exploitation of

an individual’s ‘perceived vulnerability’ within the hate crime bill following full

consultation with people with learning disabilities and disabled people’s

organisations

• Supporting guidance to the bill which outlines organisational responsibilities

regarding what is considered to be ‘stirring up of hatred’, including guidance

for media outlets.

For further information SCLD refers the committee to our two previous consultation 
responses regarding the hate crime and data collection in Scotland listed below: 

• A consultation on how Official Statistics present information on recorded crime
and related topics 

• Consultation on amending Scottish Hate Crime Legislation

SCLD thanks the justice committee for the opportunity to submit to this call for views 
and would welcome the opportunity to provide evidence later if it would be helpful. 

Scottish Commission for People with Learning Disabilities 
21 July 2020 

https://www.scld.org.uk/wp-content/uploads/2019/10/How-Official-Statistics-Present-Information-on-Recorded-Crime_designed.pdf
https://www.scld.org.uk/wp-content/uploads/2019/10/How-Official-Statistics-Present-Information-on-Recorded-Crime_designed.pdf
https://www.scld.org.uk/wp-content/uploads/2019/03/SCLD-hate-crime-consultation-PDF.pdf
https://www.scld.org.uk/wp-content/uploads/2019/03/SCLD-hate-crime-consultation-PDF.pdf


JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM STONEWALL SCOTLAND 

Introduction 

1. Stonewall is Britain’s largest organisation campaigning for lesbian, gay, bi and

trans (LGBT) equality. Since 2000, Stonewall Scotland has been campaigning

to improve the lived experience of LGBT people in Scotland. We work with a

range of partners, including Police Scotland, the Crown Office and Procurator

Fiscal Service (COPFS), and the Scottish Courts and Tribunals Service,

through our Diversity Champions programme, and are a member of Police

Scotland’s LGBTI Reference Group.

2. Stonewall Scotland welcomes the opportunity to respond to this Stage 1 Call

for Views on the Hate Crime and Public Order (Scotland) Bill. We support the

introduction of this Bill, which will consolidate and modernise hate crime

legislation while strengthening protections for LGBT people, including through

the extension of existing stirring up of hatred offences to apply on the grounds

of sexual orientation and transgender identity. We would encourage Members

to support the general principles of this Bill at Stage 1.

Anti-LGBT Hate Crime and Discrimination in Scotland 

3. Since the Offences (Aggravation by Prejudice) (Scotland) Act 2009 (‘the 2009

Act’) came into force, the number of charges of sexual orientation aggravated

crime reported to the Procurator Fiscal has risen annually with the sole

exception of one year, from 452 (2010-11) to 1486 charges (2019-20).

Notably, within the last year, there was a 24 per cent increase in charges

reported of sexual orientation aggravated crime. While on a smaller scale,

charges reported of transgender identity aggravated crime have risen steadily
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https://www.stonewall.org.uk/
https://www.stonewall.org.uk/
https://www.stonewall.org.uk/diversity-champions-programme
https://www.stonewall.org.uk/diversity-champions-programme


from 14 (2010-11) to a peak of 52 (2017-18)1. 

4. However, despite increased numbers of charges reported, the true scale of

hate crimes against LGBT people – and other minority groups – is recognised

as likely being higher than such official figures would suggest. Research from

Stonewall and YouGov identified that more than four in five LGBT people in

Scotland (87 per cent) who disclosed having experienced a hate crime or

incident in the previous year did not report the incident to the police and three

in four (75 per cent) did not report the incident to anyone else2. Almost half of

trans people surveyed (48 per cent) disclosed having experienced a hate

crime or incident because of their gender identity in the previous year.

Support for the Bill and the Consolidation of Hate Crime Legislation 

5. With regards to the Committee’s question on effective alternatives to

legislation, we recognise that while wider non-legislative measures are

necessary to help tackle endemic issues such as that of the under-reporting

of hate crime, such measures should be taken forward in tandem with

legislative reform and not solely as an alternative. While hate crime legislation

such as that which is proposed by this Bill cannot in and of itself encourage

reporting or build confidence in criminal justice agencies, it can support

attempts to do so.

6. Stonewall Scotland supports that Part 1 of the Bill consolidates the majority of

hate crime laws into one single statute, including the aggravations of sexual

orientation and transgender identity under section 2 of the 2009 Act. We are

of the view that having different aggravated offences and other hate offences

relating to different characteristics being outlined in separate statutes may

have contributed to the wider lack of clarity surrounding hate crime and

1 https://www.copfs.gov.uk/images/Documents/Statistics/Hate%20Crime%20in%20Scotland%202019-

20/Hate%20Crime%20in%20Scotland%202019-20.pdf   
2  https://www.stonewallscotland.org.uk/lgbt-scotland-hate-crime-and-discrimination   
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exacerbated issues of under- reporting. Consolidation should provide greater 

clarity and improve the accessibility of hate crime legislation to the general 

population, which, in turn, may have beneficial effects on levels of reporting. 

7. Furthermore, it is crucial to ensure there is robust and accessible hate crime

legislation to protect vulnerable groups, and that which does not act as a

further barrier to seeking justice. Stonewall Scotland welcomes that

protections for LGBT people would be strengthened by this Bill through the

extension of stirring up of hatred offences under Part 2 to include sexual

orientation and transgender identity, amongst other characteristics. This

strengthening of protections can only be achieved through legislative

measures, such as the introduction of this Bill.

8. In addition, Stonewall Scotland supports the call from BEMIS Scotland for a

legal requirement to be integrated into the Bill that places a duty on the

Scottish Government, Police Scotland, and any other relevant duty bearers to

develop a bespoke system of hate crime data collation and disaggregation

across all characteristics covered by this Bill.

Part 1 – Aggravation of Offences by Prejudice 

9. Stonewall Scotland supports that, under section 1 of the Bill, the statutory

aggravation model will continue to be employed as the core method of

prosecuting hate crimes based on sexual orientation and transgender identity

in Scotland, in addition to the offences of stirring up hatred for those

characteristics introduced by Part 2. In particular, as corroboration is not

required to add a statutory aggravation to a baseline offence, as per section

1(4), – unlike standalone offences – this should enable crimes aggravated by

sexual orientation and transgender identity to continue to be more simply

prosecuted as hate crimes, in turn making the reporting and prosecution

process somewhat less difficult for victims than it otherwise might be.
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10. We had made representations in previous consultations that the language of

the thresholds for the statutory aggravations, of “evincing malice and ill-will”,

was overly technical and inaccessible for the general public, and we supported

Lord Bracadale’s view that this uncertainty surrounding what constitutes a

hate crime is likely to contribute to under-reporting. However, we recognise,

as noted in the Policy Memorandum (para. 79), that it is considered by the

Scottish Government that the existing phrasing must remain to ensure the

current thresholds for aggravated crime can be maintained.

11. We welcome the proposal, as noted in the Policy Memorandum (para. 80-81),

for the Scottish Government to therefore produce guidance to accompany the

legislation, which will explain “how the law operates in user-friendly ways” and

provide “an explanation of the thresholds as provided for in the Bill.” We accept

that this approach provides a balance between improving public awareness

and understanding of the law and ensuring the thresholds for what is

considered a hate crime are not unintentionally amended.

12. Research has suggested there is an uncertainty amongst the LGBT

community, and wider population, as to whether an experience has crossed

the threshold between a “hate incident,” and a “hate crime,” for which charges

could be brought against the perpetrator. It has been identified that many

LGBT people will recognise anti-LGBT abuse as an experience inherent to

their sexual orientation or transgender identity, fail to identify the severity of

such behaviour, and consequently not report any such incidents as potential

hate crimes3. Including examples and case studies, where appropriate, in the

guidance of where anti-LGBT incidents have met the threshold to be

aggravated by prejudice based on sexual orientation or transgender identity

may be useful for victims to more easily recognise where they may have

experienced a hate crime.

3 https://www.equalityhumanrights.com/sites/default/files/research-lgbt-hate-crime-reporting-
identifying-barriers-and-solutions.pdf   
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13. Furthermore, in modernising hate crime legislation, we welcome that the

existing definition of ‘transgender identity’ as outlined within the 2009 Act has

been updated by section 14(7) of this Bill. This removes ‘intersexuality’, in

addition to terms which can be regarded as outdated such as ‘transvestism’

and ‘transsexualism’. Whilst there can be common experiences between trans

people and intersex people/those with variations of sex characteristics (VSC),

intersex/VSC is different from gender identity, and the specific needs of people

with variations of sex characteristics are often not represented through this

approach. Furthermore, outdated phrasing on trans identities has the potential

to contribute to a lack of community confidence in the justice sector’s ability to

understand trans people’s experiences.

14. It is important to note that, aside from ‘intersexuality’, which has been moved

to a separate variations of sex characteristics aggravator, the updated

transgender identity aggravator encompasses the same groups that are

currently covered by the existing aggravator under the 2009 Act, including

non-binary people (in the 2009 Act, ‘any other gender that is not standard

male or female gender identity’) and people who cross-dress

(‘transvestitism’). It is crucial that in modernising the language used in hate

crime legislation, the protections of minority groups are not removed. We

therefore welcome that the definition in section 14(7) of this Bill aligns

appropriately with the 2009 Act and maintains the protections for trans

people against hate crime.

15. Stonewall Scotland supports the inclusion of variations of sex characteristics

as a separate aggravator under section

16. 1(2) of the Bill, particularly considering the removal of “intersexuality” from the

definition of the transgender identity aggravator under section 14(7). It is

undoubtedly positive that people with variations of sex characteristics are

currently protected by hate crime legislation. Therefore, in consolidating and
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modernising hate crime legislation, it is only right that people with variations 

of sex characteristics continue to have the protections against experiencing 

hate crime that they currently do under the 2009 Act. We would encourage 

Members to consider the extensive evidence provided by the Equality Network 

and partners on the importance of including I/VSC as a distinct category within 

hate crime legislation. 

17. Stonewall Scotland supports that the Bill introduces provisions under section

1(5) for offences to be aggravated where the offender evinces malice and ill-

will towards the victim on the basis of their association with members of groups

referenced in section 1(2). This would enable a sexual orientation or

transgender identity aggravated crime due to the victim’s association with a

member from the LGBT community – including their friends, parents, siblings,

partners, or children – to be prosecuted as such. Under current legislation,

only the race and religion statutory aggravations apply in relation to those who

have an association with persons with those characteristics. We welcome that

this Bill will address this inconsistency and extend these provisions to all

characteristics.

18. Additionally, we welcome that statutory aggravations will continue to apply

where an offender evinces malice and ill-will towards a victim that they

presume to have a characteristic referenced in section 1(2). Often, hate crimes

and incidences of discrimination against people who are LGBT, or those who

are presumed to be LGBT, may occur due to the perpetrator’s perception of

their identity, based on their appearance and other factors, rather than the

definitive knowledge that they are lesbian, gay, bi, and/or trans. Furthermore,

if victims were required to confirm their identity to prosecutors in order for

charges to be brought forward for offences aggravated by sexual orientation or

transgender identity, this may have a negative effect on levels of reporting.

19. Section 2 outlines the consequences of aggravation by prejudice, including

requirements for the court to state where the sentence in respect of the
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offence is different from that which the court would have imposed if the offence 

were not so aggravated, the extent of and the reasons for that difference, or 

otherwise, the reasons for there being no such difference. We strongly support 

the Scottish Government in retaining this requirement from the 2009 Act and 

other legislation, contrary to Lord Bracadale’s recommendation. This will be 

crucial in ensuring transparency and reassuring victims, particularly 

considering that there is no obligation for the courts to impose a different 

sentence for aggravated offences than for baseline offences without any 

aggravation. 

Part 2 – Offences Relating to Stirring Up Hatred 

20. Stonewall Scotland welcomes that sections 3(2) and 5(2) of the Bill would

extend stirring up offences and those related to the possession of

inflammatory material to apply on the grounds of sexual orientation and

transgender identity, amongst other characteristics. This aspect of the Bill

supports the recommendations of Lord Bracadale, who had recognised there

to be “gap in the law in the absence of stirring up offences in relation to the

protected characteristics apart from race4.”

21. We recognise that while these are ‘new’ offences, they are largely similar to

the existing offences for stirring up of racial hatred, which are currently

contained within the Public Order Act 1986 and are being consolidated within

sections 3(1) and 5(1) of this Bill. The only difference being that the new

offences have a slightly higher threshold for prosecution by way of requiring

the behaviour or communication to have been ‘threatening or abusive’, as

opposed to ‘threatening, abusive, or insulting’ as is the case in relation to racial

hatred.

4 https://www.gov.scot/publications/independent-review-hate-crime-
legislation-scotland-final- report/pages/6/ 
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22. Extending stirring up offences should improve the consistency and parity in

how characteristics are protected by hate crime legislation. Furthermore,

extending to include sexual orientation and transgender identity would help

reassure LGBT people and communicate to potential perpetrators that society

condemns the stirring up of hatred against LGBT people, and that the law has

taken steps to protect this group, amongst others, from hatred.

23. In addition to having an important symbolic function, there is also practical

value in the extension of stirring up offences. While some stirring up offences

could be prosecuted with a baseline offence and an aggravation, an increased

sentence is more likely to be given if charged as a stirring up offence to reflect

the seriousness of the crime. Furthermore, as noted in the Policy

Memorandum (para. 126) with respect to disability and age, it is crucial to have

these offences on the statute book to “enable action to be taken in the event

that someone does engage in behaviour intended or likely to stir up hatred”,

particularly where this behaviour may not have been able to have been

prosecuted as offences aggravated by prejudice.

24. In England and Wales, there have been stirring up offences on the grounds of

sexual orientation for over a decade, introduced within Part 3A of the Public

Order Act 1986 by the Criminal Justice and Immigration Act 2008. While there

have been relatively few successful prosecutions during this time, it is

important to recognise that there is a high threshold for prosecution,

particularly in comparison to racial hatred. The behaviour or communication

in England and Wales must be ‘threatening’, as opposed to ‘threatening,

abusive or insulting’, and the offender must have ‘intended’ to stir up hatred,

regardless of whether hatred was ‘likely to be stirred up thereby.’

25. We therefore strongly welcome that the offences introduced by sections 3(2)

and 5(2) of the Bill set the threshold in Scotland at the offender having intended

to stir up hatred against a group, or it having been likely that hatred would
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have been stirred up thereby. As noted in the Policy Memorandum (para. 141), 

the Scottish Government recognises that in limiting offences to a strict 

intention to stir up hatred “would be prohibitively restrictive in practice as in 

real-life cases it may often be very difficult to prove beyond reasonable doubt 

what the accused’s intent was, even where it is very clear that their behaviour 

would be likely to result in hatred being stirred up.” Stonewall Scotland 

supports these remarks. 

26. We are aware of concerns regarding the impact of hate crime laws, in particular

stirring up offences, on freedom of expression. Freedom of expression is a

fundamental human right that is enshrined in law and vital to the functioning

of a democratic society. However, it is not absolute – it can legitimately and

lawfully restricted, including in the case of hate speech. We would reaffirm that

Lord Bracadale and the Scottish Government noted that such offences are, in

principle, compatible with Article 10 of the European Convention on Human

Rights (para. 182 of the Policy Memorandum). Furthermore, we would stress

that if existing stirring up of racial hatred offences do not contravene rights to

freedom of expression, then similar offences with a higher threshold for other

characteristics should not either. Such offences have been in Scots law for over

twenty years, and courts and prosecutors should be well versed in the

distinction between freedom of expression and incitement to hatred.

27. We remain unconvinced as to the benefits provided to hate crime legislation

by protections of freedom of expression with respect to sexual orientation, as

has been introduced by section 12 of this Bill in relation to the stirring up

offences. Stonewall opposes the equivalent section in England and Wales –

section 29JA of the Public Order Act 1986 – for the offence of stirring up of

hatred on the grounds of sexual orientation, which largely mirrors section 12

of this Bill. As the Policy Memorandum notes (para. 190), it is clear from the

Bill that only behaviour or communication which meets the thresholds outlined

in sections 3(2) and 5(2) would be regarded as an offence. Therefore, we are
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unclear as to the purpose served by explicitly referencing behaviour or 

material that would not meet the thresholds, and for this explicit provision to 

only apply to sexual orientation and religion. As such, we would welcome 

consideration from the Committee as to the inclusion of section 12 within the 

Bill. Furthermore, we are keen to ensure that the inclusion of section 12(2)(b) 

on the urging of persons to refrain from or modify sexual conduct or practice 

would not implicate any future work of the UK and/or Scottish Governments to 

ban the so-called sexual orientation and gender identity ‘conversion therapy’ 

experienced by LGBT people, and would welcome further clarification on this. 

Stonewall Scotland 

23 July 2020 
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM VICTIM SUPPORT SCOTLAND 

General  

1. Do you think there is a need for this Bill and, if so, why? Are there alternatives
to this legislation that would be effective, such as non-legislative measures,
wider reforms to police or criminal justice procedures? Are there other
provisions you would have liked to have seen in the Bill or other improvements
that should have been made to the law on hate crime?

Yes – Victim Support Scotland considers that there is a need for the Hate Crime and 
Public Order (Scotland) Bill and that it forms the cornerstone of a zero tolerance 
approach to hate crime that reaches across the Scottish Government, criminal justice 
agencies and wider civil society.  

The Bill makes hate crime and its impact on individuals, and the wider communities 
they are part of, visible. This serves to recognise how protected characteristics shape 
and intersect with identity and that this has a role to play in how others will treat 
individuals and groups in society, especially when this leads to damaging and traumatic 
experiences.  

Victim Support Scotland runs designated Third Party Reporting centres across the 
country to enable anyone who does not feel able to report a hate crime or hate incident, 
to come forward and report the crime without going directly to the police. For people 
who feel marginalised in society, having a trusted and neutral organisation they can go 
and make their experiences heard can make a huge difference to their wellbeing and 
confidence about coming forward to report a crime.  

Provision of trusted, community-based resources should be given greater consideration 
as part of the Hate Crime and Public Order (Scotland) Bill and how these can be 
extended to address the rising demand which was noted in the Hate Crime in Scotland 
2019-20 report. Investment is required in better communications to improve hate crime 
reporting. This includes awareness raising at a general population level; campaigns 
targeted at specific communities; greater clarity of language to assist people to 
recognise hate crime when they come across it; and active promotion of third-party 
reporting.  

Following our organisational restructure and as part of the delivery of Victim Support 
Scotland’s strategic plan 2018-21, we are giving greater consideration to how the 
organisation can develop to meet areas of unmet need. Victim Support Scotland has 
formed an internal Equality Network to examine our own practices in terms of equality, 
diversity and inclusion. This is to enable us to put measures in place to better support 
victims and witnesses of crime from all backgrounds and parts of the community. 
Placing a requirement on police, other criminal justice agencies and local authorities to 
look at their work through these lenses of equality, diversity and inclusivity to address 
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areas where the protected characteristics laid out in the Hate Crime and Public Order 
(Scotland) Bill could impact how service users are treated. Legislating against hate 
crime supports these bodies to fulfil their public sector equality duty to promote good 
relations between those who share a protected characteristic and those who do not. 
The Standards of Service annual reporting could act as a model for how this could be 
achieved.  

Victim Support Scotland supports the establishment of a national hate crime strategy 
and action plan that is framed around the themes of Prevention, Responding and 
Reporting, as per the suggestions made in Lord Bracadale’s report. This should provide 
direction on the priorities for Government, the responsibilities of public bodies and 
agencies and how they should engage with each other and the wider set of 
stakeholders in order to focus collective resources on government priorities.  

Consolidation 

2. The Bill brings together the majority of existing hate crime laws into one piece
of legislation. Do you believe there is merit in the consolidation of existing hate
crime laws and should all such laws be covered?

Victim Support Scotland is of the view that any move which makes it clearer and easier 
for victims to access their rights and understand what measures and support are 
available to them is desirable. Currently, individuals might experience multiple forms of 
hate crime which are covered by distinct laws. Consolidation of these laws into one 
piece of legislation has the potential to simplify the criminal justice journey for 
individuals, which Victim Support Scotland advocates for across the country.  
For example, the current ‘stirring up of racial hatred’ offences are contained in the 
Public Order Act 1986. A victim or witness to a hate crime with no prior or working 
knowledge of Scots Law may be unaware that such provisions exist or know where to 
begin to look for support before deciding whether to report an offence or seek legal 
representation.  

How to prosecute hate crime? 

3. Do you think that the statutory aggravation model should be the main means
for prosecuting hate crimes in Scotland? Should it be used in all circumstances
or are there protected characteristics that should be approached differently and
why? For example, the merits of a statutory aggravation for sex hostility rather
than a standalone offence for misogynistic harassment?

Victim Support Scotland supports the statutory aggravation model as the core method 
for prosecuting hate crimes in Scotland. The impact of hate crime is frequently more 
profound and longer lasting than that of other crimes as it is an aspect of an individual’s 
core identity that is under attack. The statutory aggravation model allows aggravations 
to be recorded, facilitating the identification and monitoring of trends. With this 
information the justice system can put measures in place to combat as hate crime 
evolves. Victim support services can also adapt their support appropriately.  

Victim Support Scotland notes that the Working Group on Hate Crime has 
recommended a ‘statutory aggravation for crimes motivated by malice or ill-will towards 
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an individual based on their sexual orientation, transgender identity or disability’1 and 
religious beliefs as a means for prosecuting hate crimes in Scotland and that there be a 
specific statutory aggravation of domestic abuse. This idea was ultimately to develop 
this provision into the Domestic Abuse (Scotland) Act 2018. 

Organisations such as Engender, Scottish Women’s Aid, and Rape Crisis Scotland, 
have cited concerns about the creation of a ‘two tier’ response to violence against 
women offences resulting from the creation of gender aggravation2. The report by 
Engender entitled ‘Making Women Safer in Scotland: the case for a standalone 
misogyny offence’3 states that there is a risk that this would see some crimes of rape 
and sexual assault against women as gender-related and some not.  

Due to the lack of consensus around this issue, Victim Support Scotland support the 
move to establish a working group to further examine the need for a standalone 
misogyny offence that may be added to hate crime legislation at a later point in order to 
create legislation which is effective and fit for purpose.  

4. Do you think that a new statutory aggravation on age hostility should be added
to Scottish hate crime legislation? Would any alternative means be measures
effective? For example, would there have been merit in introducing a statutory
aggravation (outwith hate crime legislation) for the exploitation of the
vulnerability of the victim?

Victim Support Scotland supports the inclusion of a new statutory aggravation on age 
hostility to Scottish hate crime legislation but note that there is a level of opposition to 
the introduction of vulnerability as an aggravation. Lord Bracadale recommended that a 
statutory aggravation for vulnerability be introduced outside of hate crime legislation. 
From the position of some Victim Support Scotland service users, this would 
acknowledge that people from all parts of society could be targeted due to some form 
of identified vulnerability and this should be addressed through the criminal justice 
system. This would also ensure that people shouldn’t be seen as vulnerable by default 
of a protected characteristic. 

Members of the Glasgow Hate Crime Working Group (part of the Safe Glasgow 
Partnership), which Victim Support Scotland is part of, felt it was necessary for a 
distinction between vulnerability and hostility to be clearly drawn and that it is 
particularly relevant for age-based hate crimes. Operational guidance is required to 
support police and prosecutors on making a clear distinction between vulnerability and 
hostility.  

It is important to distinguish between offences that are motivated by hostility, which are 
hate crimes, and offences that could be described as opportunistic, in the sense that an 
offender identifies a vulnerability and exploits the vulnerability by engaging in criminal 

1 Scottish Government. (2004) Working Group on Hate Crime Report. Scottish Government. 
http://www2.gov.scot/Publications/2004/10/20027/44266 
2 Equal Opportunities Committee, Scottish Parliament. (2008) Report (Session 3) of the Offences 
(Aggravation by Prejudice) (Scotland) Bill. Scottish Parliament.  

https://www.parliament.scot/S3_EqualOpportunitiesCommittee/ 
3 https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-a-
standalone-misogyny-offence.pdf   

http://www2.gov.scot/Publications/2004/10/20027/44266


83 

behaviour. There could be operational confusion between an aggravation by prejudice 
and an aggravation by vulnerability. A separate aggravation for vulnerability that sits 
outwith hate crime legislation could help to clarify and address this. This is particularly 
relevant to older people, disabled people and people with vulnerabilities that are not 
related to protected characteristics who may not self-identify as being vulnerable. This 
may be a significant factor in disability hate crime having been historically 
underreported.  

Other forms of crime not included in the Bill 

5. Do you think that sectarianism should have been specifically addressed in this
Bill and defined in hate crime legislation? For example, should a statutory
aggravation relating to sectarianism or a standalone offence have been created
and added?

Considering the complex and historical nature of sectarianism in Scotland, as well as its 
close association with sport, consideration should be given to forming a working group 
to discuss whether a statutory aggravation relating to sectarianism or a standalone 
offence should be created and added to the Hate Crime and Public Order (Scotland) 
Bill using a similar approach to the working group on misogyny which is to be 
established. 

Given their vulnerability and the evidence of the prejudice they experience, 
marginalised groups such as individuals living with a mental health condition, homeless 
people, members of the Gypsy, Roma and Traveller communities, and asylum seekers 
and refugees, deserve to also be considered for protection by hate crime legislation. A 
standalone offence in these areas could be created and added at a later point as part of 
the ongoing commitment to take a zero-tolerance approach to hate crime in Scotland.  

Stirring up offences 

6. Do you have views on the merits of Part 3 of the Bill and the plans to introduce
a new offence of stirring up of hatred?

Victim Support Scotland is hopeful that the introduction of a new offence of stirring up 
hatred would allow for appropriate support resources to be put in place for individuals 
and communities that are repeatedly subject to abuse in the form of sweeping 
statements and harmful stereotypes. The stirring up hatred offence would ensure that a 
hate crime is acknowledged as having a far-reaching impact beyond the targeted 
individual. 

It also goes some way to acknowledging the different ways in which a stirring up 
offence can occur, for example, behaviour online through social media, and how this 
can go on to result in a hate crime offence as defined in current legislation to be 
committed. This acknowledges the lasting and devastating impact that behaviours 
which may be considered to be ‘low-level’, such as verbal abuse on social media or 
behaviour which is directed towards a marginalised group as a whole, has on the victim 
who has been subjected to a number of micro-aggressions from a variety of sources. 

7. Do you have any views on the Scottish Government’s plans to retain the
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threshold of ‘threatening, abusive or insulting’ behaviour in relation to the 
stirring up of racial hatred, contrary to Lord Bracadale’s views that ‘insulting’ 
should be removed?  

Victim Support Scotland has previously stated our support for the recommendations in 
Lord Bracadale’s report which considered the inclusion of ‘insulting’ to be a technicality 
that had not resulted in a prosecution of a racial hatred offence as it had already been 
found ‘threatening’ and/or ‘abusive.’ It is also out of step with hate crime legislation 
elsewhere in the UK which could result in confusion.  

On this basis, provided the inclusion or exclusion of behaviour as ‘insulting’ does not 
adversely impact anyone affected by crime, Victim Support Scotland can support this 
language change. 

Other issues 

8. Do you have any comments on what should be covered by the ‘protection of
freedom of expression’ provision in the Bill?

Protection of free speech is vital to maintaining a diverse, representative and 
democratic society that is tolerant of a range of viewpoints which can co-exist without 
damaging the rights of a marginalised group or community. This right is enshrined in 
Article 10 of European Convention on Human Rights.  

There is currently a lack of clarity amongst the public on how ‘threatening and abusive’ 
behaviour and language is defined, particularly in relation to social media. Going 
forward, this needs to be considered in the language of the legislation so that it can be 
clearly understood to ensure the provisions of the Bill can be an effective measure that 
tackles hate crime in Scotland.  

9. Do you agree with the Scottish Government that Section 50A of the Criminal
Law (Consolidation) (Scotland) Act 1995 about racially aggravated harassment
should not be repealed?

10. What is your view on the plans for the abolition of the offence of blasphemy?

Victim Support Scotland understands that the offence of blasphemy is considered to be 
no longer necessary or appropriate in Scots law with no prosecution for a blasphemy 
offence having been made for more than 175 years.4 It was abolished in England and 
Wales in 2008 and that the offence of blasphemy was repealed from the Irish 
constitution in 2020 following a public referendum.  

On this basis, provided the abolition of the offence of blasphemy does not adversely 
impact anyone affected by crime, Victim Support Scotland can support this language 
change. 

4 Hate Crime And Public Order (Scotland) Bill Information Note 
https://www.gov.scot/binaries/content/documents/govscot/publications/factsheet/2020/04/hate-crime-bill-
what-it-will-do/documents/hate-crime-bill-information-note-blasphemy/hate-crime-bill-information-note-
blasphemy/govscot%3Adocument/Hate%2BCrime%2Band%2BPublic%2BOrder%2B%2528Scotland%2
529%2BBill%2B-%2BInformation%2BNote%2B%2B-%2BBlasphemy%2B-%2BApril%2B2020.pdf   
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM YOUTHLINK SCOTLAND  

Introduction 

YouthLink Scotland is the national agency for youth work. We are a membership 
organisation, representing over 100 regional and national youth organisations from 
both the voluntary and statutory sectors. We champion the role and value of youth 
work and represent the interests and aspirations of the voluntary and statutory sector. 
Our vision is of a nation which values its young people and their contribution to society, 
where young people are supported to achieve their potential.  

Scotland’s youth work sector reaches in excess of 380,000 young people in youth 
work opportunities each week. Youth work has three essential and definitive features, 
young people choose to participate, youth work must build from where young people 
are, and youth work recognises the young person and the youth worker as partners in 
a learning process. 

While the activities, venues, and approaches utilised to deliver youth work are varied, 
including youth clubs, youth projects, specialist or targeted provision, social activism, 
outdoor learning, awards programmes, uniformed organisations, and democratic 
participation – youth work in all its forms provides fundamental support to young 
people across the length and breadth of Scotland.  

YouthLink Scotland is responding to the Justice Committee call for Evidence on the 
Hate Crime and Public Order (Scotland) Bill.  However, we support the submissions 
made by individual members of the organisation. 

1. Do you think there is a need for this Bill and, if so, why?

Hate crimes are pernicious because they attack a person’s core identity, while also 
negatively impacting on the wider community and weakening social ties. This issue is 
a priority concern for society, and as such, there is an absolute need for this Bill. 
YouthLink Scotland believes this Bill can provide for the modernising of hate crime 
legislation in Scotland. 

The youth work sector contributes positively to formal education. However, our non-
formal approach helps young people work through issues to achieve their full potential. 
Youth workers (whether they are based in a school, or in the community) in the Local 
Authority and Voluntary sectors play a crucial role in understanding and addressing 
hate crime in all its forms. This includes providing broad education to all young people 
on the topic, focused work with perpetrators of hate crime (so they comprehend the 
damage done to individual, friends, family, and community) and care and support 
provided to victims of hate crime.  

The youth work sector already takes account people who might fall through the cracks 
because they do not possess one of the protected characteristics covered and 
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proposed by the Hate Crime and Public Order (Scotland) Bill. Youth workers are 
uniquely positioned to tackle hate crime and prejudice, considering wider connected 
issues, such as, online hate crime1, sectarianism, under-reporting by victims, and the 
concept of intersectionality2. The youth work sector can provide a local setting to 
enable useful facilitation and referral options to tackle hate crime. 

Are there alternatives to this legislation that would be effective, such as non-
legislative measures, wider reforms to police or criminal justice procedures? 

We would be interested in discussing how the youth work sector could assist Scottish 
Government developing their work around restorative justice, delivered in a coherent, 
consistent manner, in line with this current Bill.  It is crucial however that more research 
is done on the widespread use of restorative justice to ameliorate concerns that it could 
lead to further victimisation.  

Nature of Hate Crime 

Since official hate crime figures are affected by reporting issues (including 
underreporting and inconsistency with reporting practices), it would be advantageous 
to conduct further qualitative research on the nature and victims experiences of hate 
crime, providing a better understanding of the lived experiences of hate crime as an 
additional perspective to the official statistics. It is essential that youth workers have 
an in-depth understanding of hate crime and its impact on communities, in order to 
respond effectively to any changes as a result of this legislation.  

Community 

The ripple effect of hate crime creates tension within our communities. We have seen 
this lead to symptoms of vicarious victimisation similar to those experienced by the 
original victim (psychological and emotional impacts, isolation etc.). This can cause 
entire communities to retreat into themselves and limit their interactions to only their 
‘own’ communities, resulting in segregation between communities through the creation 
of invisible ‘boundaries’ across which members of minority groups are afraid to cross. 
Youth workers in our community feel the pain of hate crime up close. They understand 
the need to retain services as mechanisms to minimise further segregation between 
communities. If we are to take a locally led, preventative, and rehabilitative approach 
then there must be investment in the key infrastructure within our communities - 
commensurate with the ambition contained in the Bill.  

Young Victims: Accessing Support and the Effectiveness of Support Provision 

It is concerning that support is not always offered to young victims who report to police, 
while the majority of victims state they are unlikely to seek out support themselves 
(Stonewall, 2013a). Further, SARAC’s (2017: 29) research consulted a wide range of 

1 Online hate crime is a rapidly growing problem, with online offences now far outnumbering offences in the 

physical world. Whilst it is difficult to monitor online hate crime, it can have harmful effects on victims. We are 

aware the Scottish Government has identified the internet as one of three key areas requiring change to tackle hate 

crime, along with public transport and the workplace.  
2 This concept refers to the interplay of different aspects of a person’s identity. A victim of hate crime may be 

targeted as a result of more than one aspect of their identity and a perpetrator may hold numerous prejudices. 
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hate crime victims – only a small minority of respondents felt the support they had 
received from organisations was helpful. It was noted that a significant number of 
respondents chose not to answer questions relating to the quality of support received. 
The fact many participants chose not to answer may reflect a lack of awareness as to 
what services are available for victims, thus many respondents likely did not access 
support from relevant organisations and did not have direct experience to inform an 
opinion on this matter. A number of respondents suggested people need more 
awareness of what support exists and suggested the provision of information about 
the support services available should be the responsibility of public authorities. 
Consideration ought also to be given to victims living in rural communities, who may 
find it more difficult to access appropriate support, including from third party reporting 
centres, and where they may have less support from the ‘own’ communities, due to 
minority groups being much smaller in these areas. If victims do not receive support, 
they may become resigned to experiencing prejudice. As such, youth workers, 
particularly those involved in detached youth work, are ideally position to take a 
proactive approach to publicise any support available. Dedicated support 
organisations should consider their outreach role and connections with youth work 
services so direct action in communities to provide support is realised.  

The provision of effective support from Police and COPFS3 is also crucial. There can 
be negative consequences if support does not adequately meet victims’ needs, as “a 
lack of adequate support can be a source of distress, disappointment and frustration 
for those who experience it. Victims can feel isolated, which can worsen the distress 
caused by the crime itself. In some cases it can lead to victims dropping out of a case 
while it is being prosecuted. Clearly, the way in which victims are treated has an impact 
on the likelihood of crimes being reported in the future” (Zempi, 2014:126).  

Research 

There remains a need for qualitative research to be carried out with victims of hate 
crime in Scotland, looking at the access to support which is available, the effectiveness 
of support currently provided and what, in their opinion would improve the support 
provided. Research from the perspective of victims would be extremely informative 
and helpful at facilitating best practice in this area.  

Third Party Reporting 

Police Scotland maintain a network of Third Party Reporting centres. These are 
situated within Third Sector organisations and are designed to help victims and 
witnesses report hate crimes and incidents, as well as accessing support. However, 
these centres often struggle to deal properly with reports due to resourcing issues and 
they are unevenly distributed across the country. There is also a lack of awareness 
within the youth work sector of the existence and purpose of third party reporting. This 
is a potential area for collaboration and joint improvement, alongside the youth work 
sector (particularly youth work in a community based setting) and could be considered 
as part of the wrap around discussions on support to victims during the advancement 
of the Bill.  

3 We are aware the Victim Information and Advice (VIA) service run by COPFS does provide some referrals to 

victim organisations. However, the availability and knowledge of this service could be improved.  
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Anonymity orders, reporting restrictions and special measures for hate crime 
complainers 

YouthLink Scotland is member of the Scottish Alliance against Prejudice and Hate 
Crime (SAAPaHC)4. This has enabled discussions on specific aspect of the proposed 
Bill. We share the view of WSREC5 that anonymity orders, reporting restrictions and 
special measures for hate crime complainers should happen as standard practice.  
During the independent review on the law on hate crime in Scotland, Lord Bracadale 
acknowledges the greater impact of hate crime on a victim6. Therefore, a duty to 
consider the special support required is needed from the outset. 
We urge the committee to consider the necessity for these measures to be taken.   

Hate Crime Data Collection and Disaggregation 

YouthLink Scotland supports the BEMIS Scotland7 call for a legal requirement to be 
integrated into the Bill that places a duty on Scottish Government, Police Scotland, 
and any other relevant duty bearers to develop a bespoke system of Racist 
and Religiously aggravated hate crime data collation and disaggregation. An 
integration of data collation and disaggregation as a legal requirement would ensure 
that Scotland's institutions were operating in compliance with the International 
Convention on the Elimination of All forms of Racial Discrimination and provide society 
with a much clearer picture of the nature and prevalence of the different types of racism 
that manifest in Scotland on a daily basis on the grounds of religious hatred or colour, 
nationality, ethnic or national origin.  

Investment in youth work 

It is crucial to draw attention to the value of youth work and evidence that investing in 
our young people provides considerable long-term benefits. In 2019, YouthLink 
Scotland launched the #InvestInYouthWork campaign8 to show the value of youth 
work lies not only in the difference it makes directly to the lives of the young people 
who engage with services, but extends further to the many benefits it provides to wider 
society by tackling inequalities and promoting positive outcomes for individuals. If the 
positive additions contained within the Bill are to be a success then it must happen 
alongside a community based effort and sustained investment at local and national 
level in the youth work sector.  

4

The Scottish Alliance Against Prejudice and Hate Crime (‘SAAPaHC’) consists of key stakeholders working to 
address and eradicate prejudice, hate crime and discrimination. A key aspect of SAAPaHC’s work is to inform 
policy and practice using qualitative data from case studies involving prejudice, hate crime and/or 
discrimination.  

5 https://www.wsrec.co.uk/ 
6

 (2018) Independent Review of Hate Crime Legislation in Scotland – Final Report, para.2.16. Accessible in full 

here: https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/   
7 https://bemis.org.uk/  
8 https://www.youthlinkscotland.org/news/blogs/may-2019/get-involved-in-the-investinyouthwork-campaign/ 

https://www.wsrec.co.uk/
https://bemis.org.uk/
https://www.youthlinkscotland.org/news/blogs/may-2019/get-involved-in-the-investinyouthwork-campaign/
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Are there other provisions you would have liked to have seen in the Bill or other 
improvements that should have been made to the law on hate crime? 

Since the independent review of the suite of laws covering hate crime in Scotland was 
announced by Annabelle Ewing, Minister for Community Safety and Legal Affairs in 
20179, YouthLink Scotland has argued that for hate crime legislation to be effective it 
needs to be understood.  This remains our position.  

Education and Training 

YouthLink Scotland has set up a public website, designed to challenge sectarianism 
in Scotland. The website is accessible on computers, tablets, and mobile phones and 
acts as a central gateway to information and resources to tackle sectarianism by 
providing tailored user access to four distinct target groups, including children and 
young people, adults, parents, carers, community groups/activists, teachers, and 
youth workers10. We recommend interested people and groups to take advantage 
YouthLink Scotland’s Our Action on Prejudice11 programme, which provides a virtual 
one-stop shop for young people and those who work with young people to find facts, 
research, videos, learning tools and other resources focused on challenging 
discrimination, as well as promoting inclusion. We also commend Youth Scotland’s 
“Stand Up” programme, offering youth worker training, peer education for workers and 
young people, a small grants scheme, accessible resources and networking 
opportunities to help combat hate crime and sectarianism in local communities12. 

Support 

Research suggests support is not always offered to those reporting to police, while the 
majority of victims are unlikely to seek support themselves. Victims may not know 
where to go for support or may feel suitable support is not available to them. Therefore 
if the Bill on strengthening the suite of laws on hate crime in Scotland is to be effective, 
we need a renewed discussion on identifying and addressing barriers to reporting and 
accessing support.  

As one example of a fantastic youth work model of support at the point of disclosure, 
which could be looked at by the committee is the “6VT Young Victims of Crime 
Service”, based in the heart of Edinburgh. The service works alongside people aged 
10-21 from Edinburgh who have been a victim of crime. The team provides broad
support to build resilience and boost confident. Crucially, the youth work team provides
one to one relationship support, group work including well-being activities, confidential
online support and practical support – including court preparation, help in attending
legal and police interview and/or support with criminal injury claims. This works and
enables reporting as the youth workers meet the young people where they are and
tailor the response required and for as long as it takes13. This is in keeping with Kees
et al guidelines in 2016 promoting a ‘victims perspective’ for best practice, including a

9 https://www.gov.scot/publications/review-of-hate-crime-legislation-ministerial-statement-january-2017/ 
10 https://www.actiononsectarianism.info/about-us/partners/youthlink-scotland-7  
11 https://actiononprejudice.info/  
12 https://www.youthscotland.org.uk/programmes/stand-up/  
13 https://edspace.org.uk/service/6vt/ 

https://www.gov.scot/publications/review-of-hate-crime-legislation-ministerial-statement-january-2017/
https://www.actiononsectarianism.info/about-us/partners/youthlink-scotland-7
https://actiononprejudice.info/
https://www.youthscotland.org.uk/programmes/stand-up/
https://edspace.org.uk/service/6vt/
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non-judgemental approach, advocacy and empowerment, emotional support, and 
signposting.  

2. The Bill brings together the majority of existing hate crime laws into one

piece of legislation. Do you believe there is merit in the consolidation of

existing hate crime laws and should all such laws be covered?

Yes. However, this must be done to strengthen law in line with existing legislation. 

3. Do you think that the statutory aggravation model should be the main
means for prosecuting hate crimes in Scotland? Should it be used in all
circumstances or are there protected characteristics that should be
approached differently and why?

Yes. 

4. Do you think that a new statutory aggravation on age hostility should be
added to Scottish hate crime legislation?

Yes. 

Young people routinely inform us they believe they have been targeted and 
stigmatised due to their age. This is coupled with certain vulnerabilities highlighted in 
our focus groups that have the effect of disempowering young people. Such as, 
financial dependence on adults and potential for being victim of abusive or controlling 
behaviour. During the independent review on hate crime, Mosquito devices were used 
as one example of hostility towards young people as these devices are used to young 
age groups who can hear the high pitched noise.  

YouthLink Scotland are particularly interested in young people's wellbeing. We know 
that young people face discrimination and prejudice because of their age. This often 
goes without challenge or protection. Many young people tell youth workers that they 
feel discriminated against because of their age and that some adults belittle young 
people and they experience this in services that they access. Cultural changes are 
required. However, the strengthening of hate crime legislation to include age will add 
value to Scots Law and protection to young people. It is for these reasons, YouthLink 
Scotland supports a new statutory aggravation on age hostility. 

5. Do you think that sectarianism should have been specifically addressed
in this Bill and defined in hate crime legislation?

No. 

At present there is no legal definition of ‘sectarianism’ in Scots Law. Although, the 
Offensive Behaviour at Football and Threatening Communications (Scotland) Act 
2012 criminalised threatening, hateful, or otherwise offensive behaviour at regulated 
football matches. The law never dealt with the definition of sectarianism. Definitions 
can be problematic as ‘sectarianism’, as it stands, is not necessarily how some victims 
themselves would define their experience. As such, some academics and 
stakeholders are critical of generic terms which can be misleading.  
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The law has since been repealed due to controversy surrounding its effectiveness and 
criticism from the legal profession. We are aware the Scottish Government did not 
support repeal of the Act without a viable alternative. However, given the issues of 
clarity on sectarianism, we believe other routes to tackle sectarianism should be 
considered. We accept that the Bill creates another opportunity to discuss this issue 
and we are acutely aware from our work alongside young people that sectarianism 
remains a serious concern in Scotland.  

Our organisation delivers the Action on Sectarianism (AOS) initiative14. Through this 
engagement work with young people, we recognise the need for a clear definition of 
sectarianism in Scotland. Although, the education and training sessions and support 
provided by the youth work sector are not predicated on a definition of sectarianism - 
a definition of hate crime would make our work tackling the issue more effective.  

6. Do you have views on the merits of Part 2 of the Bill and the plans to
introduce a new offence of stirring up of hatred?

We believe there is merit to including a new offence of stirring up hatred. However, we 
also recognise there is a tendency to frame hate crime as a consequence of poor 
values of certain individuals, neglecting to consider the social and structural causes, 
such as socio economic status. The youth work approach will help explore the causes 
of hate crime in a setting that focuses on inter-group relations. Hate crime is a social 
problem that requires social change. This can be driven in and by communities 
enabled by the vast network of youth workers and youth clubs.  

Some young people have expressed a concern that the offence of stirring up will 
impede them from sharing how they feel or if they post disagreeable comments on 
social media they will be accused of an offence.  Freedom of expression must be 
protected. As such, there needs to be a clear line in the Bill about when something 
becomes threatening or abusive. The Bill must be enshrined by The United Nations 
Convention on the Rights of the Child (UNCRC) and the Human Rights Act (HRA) to 
avoid unnecessarily criminalising of young people.   
Further, youth work provides an opportunity to work through incidents with young 
people at a pace that suits their emotional development and avoids labelling them at 
a young age and improves their understanding of the issues. 

7. Do you have any views on the Scottish Government’s plans to retain the
threshold of ‘threatening, abusive or insulting’ behaviour in relation to the
stirring up of racial hatred, contrary to Lord Bracadale’s views that
‘insulting’ should be removed?

YouthLink Scotland shares the Scottish Government’s view that the threshold should 
be retained as ‘threatening, abusive, or insulting’. We understand Lord Bracadale’s 
argument on the removal of ‘insulting’ and around streamlining the legislation. 
However, the feedback we have received from BAME groups within our networks is 
that removal of ‘insulting’ in relation to stirring up, would weaken the proposed 
legislation. We would however welcome further discussion and consultation with 

14 https://www.actiononsectarianism.info/about-us/about-us 

https://www.actiononsectarianism.info/about-us/about-us
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stakeholders, including, and most importantly, from the BAME community on this 
aspect of the Bill.  

8. Do you have any comments on what should be covered by the ‘protection
of freedom of expression’ provision in the Bill?

We are content that the right to freedom of expression exists under Article 10 of the 
European Convention on Human Rights (‘the Convention’) and that it applies to all 
current hate crime legislation. We are satisfied the law will be interpreted in a way that 
is compatible with the Convention. On concerns around young people being 
criminalised – please see answer to question 6.  

9. Do you agree with the Scottish Government that Section 50A of the
Criminal Law (Consolidation) (Scotland) Act 1995 about racially
aggravated harassment should not be repealed?

Yes. 

10. What is your view on the plans for the abolition of the offence of
blasphemy?

Agree. 

YouthLink Scotland – Recommendations 

• We support hate crime being approached from a public health perspective,

emphasising prevention and promoting a more holistic approach, rather than

simply a criminal justice response

• Development of guidelines for best practice in the provision of effective support

for victims is required

• Prioritise and develop an intersectional approach to hate crime

• Continue to give a voice to those not covered in the Bill

• Make visible and give a voice to the experiences of marginalised victims of hate

crime, such as the homeless, asylum seekers, refugees, and

Gypsies/Travellers

• Address the role of the mainstream media in fuelling hostility and prejudice

towards minority groups

• Develop knowledge of the full spectrum of harms caused by hate crimes and

use this information to inform the provision of effective support

• A restorative approach should be taken carefully to avoid secondary

victimisation

• Fundamental that youth workers have an in-depth understanding of the nature

of hate crime

• Policy responses should give greater consideration to the structural dynamics

which share the perpetrating of hate crime – particularly the role of poverty and

socio economic status

• More meaningful consideration should be given to the rural context and the role

of essential youth groups to ensure education around the laws and access to

support for victims
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• Longer term, hate crime should be approached from a public health perspective

involving collaborative working between different organisations to support

whole communities

• A multi-agency support system, with youth work as an integral part of its

function, should involve a collaborative approach between, for example, social

work, education, health, law, police and housing associations

• We believe the holistic one-stop-shop response and existing infrastructure

(including community buildings and facilities) provided by the youth work sector

to those who have been victims and witnesses of hate crime and other forms

of violence provides efficient models of practice to assist Scottish Government

and partners in the development of Barnahus in Scotland

• Support any future public education campaign to increase public awareness of

the nature and extent of hate crime

• Areas requiring further analysis include, the internet, the workplace, public

transport

• Recognition required of the positive role of youth work in and around schools

at tackling hate crime

• Enhanced partnership working between victim/survivor organisations and the
youth work sector – particularly those involved in community outreach

• A renewed discussion with statutory services on the automatic right to support
at the point of disclosure for victims of hate crime

• Use of anonymity orders, reporting restrictions and special measures as
standard for hate crime complainers

• Legal requirement to be integrated into the Bill that places a duty on Scottish
Government, Police Scotland, and any other relevant duty bearers to develop
a bespoke system of Racist and Religiously aggravated hate crime data
collation.

Youthlink Scotland 
20 July 2020  
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Panel 2

SUBMISSION FROM BEMIS SCOTLAND 

BEMIS is the national Ethnic Minorities led umbrella body supporting the 

development of the Ethnic Minorities Voluntary Sector in Scotland and the 

communities that this sector represents. 

As a strategic national infrastructure organisation, we are committed 

to promoting inclusion, democratic active citizenship, recognition of 

diversity, human rights education, and wider representation, as well as 

effecting a proactive role in maintaining and enhancing pathways to influence 

government policy in regards to equality and human rights at local, Scottish, UK 

and EU levels. 

Our vision is of a Scotland that is equal, inclusive and responsive, a society where 

people from the diverse communities are 

▪ valued, treated with dignity and respect,

▪ have equal citizenship, opportunities and equality of life, and

▪ who actively participate in civic society.

For the last 20 years, BEMIS has and continues to be a major partner in 

supporting and advancing human rights, race equality and diversity agendas in 

Scotland and beyond. 

Scotland & Race Hate Crime, what do we know 2003–2020? 

Scotland’s ethnic minority population based on the 2011 Scottish Census and 

including all communities identified as something other than ‘White Scottish’ or 

‘White other British’ is 8.2%1 of the Scottish population. This includes the 

categories White Irish, White Polish, White other, Asian, Asian Scottish, Asian 

British, and Other Ethnic Group. 

Therefore, in numerical terms the population of ethnic and cultural minority 

communities in Scotland is 434,223.2 It is sometimes said that Scotland is 

1 http://www.scotlandscensus.gov.uk/ods-web/area.html 
2 http://www.scotlandscensus.gov.uk/ods-web/area.html 
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not as diverse as England. This is inaccurate. Scotland’s diversity is just different 

– reflected in our unique experience of immigration over centuries.

• Race Hate crime in Scotland continues to be a significant concern. Over

the last 8 years where data is available 33,087 race related charges have

been progressed by the COPFS (Crown Office and Procurator Fiscal

Service).3

• Race Hate crime affects every ethnic minority community in Scotland,

including but not reserved to Pakistani, Gypsy Traveller, Polish, African,

Chinese and Indian citizens.

• Trends in the nature of racially aggravated hate crime show a continuation

of discrimination directed towards people of colour, including African,

Caribbean and Black citizens. 687 reported incidents in 2013/14 and

5,808 incidents between 2004/05 and 2013/14.4

• There continues to be prevalence to conflate religious aggravations as

‘racial’ and ‘racial’ aggravations as religious. This may be most acutely

true for the multi-generational Pakistani and Irish communities.

• In 2013/14 racial incidents involving the Pakistani community totalled

1,107. From 2004/05–2013/14, 14,825 reported incidents took place

which involved the Pakistani community as either victim or complainer.5

• In the reporting period 2012/13–2015/16, 333 crimes were prosecuted as

religiously aggravated against Muslims6

• The significant differentiation between crimes targeting Pakistani

community members ‘ethnicity’ and perceived ‘religion’ may suggest an

erroneous recognition of the nature of the aggravation. Certainly,

3 http://www.crownoffice.gov.uk/publications/equality-and-diversity

4 http://www.gov.scot/Resource/0048/00484559.pdf (see Appendix, Table 1) 
5 ibid 

6 http://www.gov.scot/Resource/0050/00501327.pdf (See Appendix, Table 2)
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an additional component is necessary to appreciate the scale of hate 

crime directed overwhelmingly towards the Pakistani minority. 

• Between 2004/05 and 2013/14, 996 incidents occurred where the victim

or witness of an incident was of Irish ethnicity7. During the period 2012/13–

2015/16, 1,382 charges were progressed by COPFS based upon an anti-

Catholic religious aggravation8.

• There has been a trend in Scotland to conflate Catholic and Irish and

progress charges which are based upon ethnicity as ‘religious’

aggravations. While representing 16% of the national population, ‘anti-

Catholic’ hate crime represents over 50% of all religiously aggravated

crime over years where data is available. The additional component of

ethnicity may represent a characteristic as to why disparity between

population percentage and hate crime aggravations remains so high

towards this community.

• The Scottish Council for Jewish Communities have outlined concerns in

relation to the increase of anti-Semitic incidents between 2013 and 20169.

In 2015/16 physical assault accounted for 11% of anti-Semitic hate

crimes, slightly above the national average of 8%.

It has been widely reported that since the Brexit decision, there has been a 

marked increase in race hate crime towards European minority communities and 

ethnic minority communities in general.10 

While the increase in hate crime as a result of Brexit hasn’t been reported in 

Scotland11 there should be continued vigilance given the percentage increase in 

hate crime directed towards ‘Gypsy Traveller/Polish/Other White’ – 2.5% in 

2003/04 and 11% in 2014/1512.

7 See no. 3 
8 See no. 5 (See Appendix, Table 1) 
9 http://www.scojec.org/news/2014/14viii_antisemitism/antisemitism.html 
10 https://www.theguardian.com/society/2016/sep/07/hate-surged-after-eu-referendum-police-
figures-show   
11 http://www.mirror.co.uk/news/uk-news/post-brexit-racism-truth-hate-8787243   
12 http://www.gov.scot/Resource/0048/00484559.pdf (See Appendix, Table 1)   
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This in part may be due to an increase in A2 and A8 country migration to Scotland 

in the intervening years. 

In short, Scotland is not immune to racism or prejudice. Concerning levels of 

racism persist within day to day life having a detrimental impact on the wellbeing, 

health, potential and human rights of individuals and ethnic minority 

communities. A responsive and good hate crime law has a fundamental role to 

play but it cannot be an isolated standalone instrument. 

BEMIS support the Bill’s principles 

BEMIS Scotland support the general principles of the bill to ensure hate crime 

legislation is consolidated into a single piece of legislation. This should make the 

law easier to understand, more accessible and enable us to use the evidence 

developed from the Bill (Acts) implementation to measure the type and nature of 

hate crime that is persevering in Scotland. 

Why data is so important – we must do better! 

Racially aggravated hate crime remains Scotland’s dominant issue of prejudiced 

criminal behaviour. However, since the amalgamation of Police Scotland, we 

have not been able to identify the specific nature of racist incidents and hate 

crime in Scotland. 

This is due to legacy computer systems from the previous regional forces not 

operating in harmony with each other. Thus, race hate crime data is hugely 

difficult to extrapolate and disaggregate. 

As a temporary measure, BEMIS Scotland agreed with Police Scotland and the 

Scottish Government that statisticians should conduct what is termed a “deep 

dive” analysis of crime reports available on the ‘Vulnerable Persons Database’ 

(VPD). The VPD holds narrative on the nature of racist incidents and reports, but 

it is not in and of itself a bespoke evidence tool for gathering robust, easily 

accessible, and publicly available information on the nature of racist hate crime in 

Scotland. 

The temporary measure would give us an indication of the nature of racist hate 

crime in Scotland but would not in the medium to long term provide an adequate 

or legally compliant system of hate crime disaggregation. Due to the ongoing 

COVID-19 challenges, this work has been suspended. 
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As a direct result, in relation to data development and publication on racist and 

religiously aggravated hate crimes the Scottish Government and Police Scotland 

are non-compliant with the devolved administration’s responsibilities to the 

international human rights law treaty system. 

The committee should be aware that the legal definition of racially aggravated 

hate crime integrated into our domestic legal system is a direct incorporation of 

the provisions of racial discrimination as articulated in Article 1 of the 

International Convention on the Elimination of all forms of Racial 

Discrimination (CERD)13. In this context Scottish Ministers are compliant 

with their international duties. 

Where the devolved functions fall short is in the collation and disaggregation of 

race hate crime data that is necessary to track trends of racist hate crime, identify 

the prevalence of different types of racism and inform an intelligence picture that 

stimulates non-legislative community measures. The lack of sufficient and 

credible data in Scotland has now been identified by the UN Committee on the 

Elimination of all forms of Racial Discrimination14 

• BEMIS Scotland call for a legal requirement to be integrated into the

Bill that places a duty on the Scottish Government, Police Scotland,

and any other relevant duty bearers to develop a bespoke system of

Racist and Religiously aggravated hate crime data collation and

disaggregation. This data should be published on at least an annual

basis and be broken down to reflect all of the ethnicity options inherent in

the Scottish census. Were we

13 UN General Assembly, International Convention on the Elimination of All Forms of 

Racial Discrimination, 21 December 1965, United Nations, Treaty Series, vol. 660, p. 195 

– Article 1

“In this Convention, the term "racial discrimination" shall mean any distinction, exclusion, 

restriction or preference based on race, colour, descent, or national or ethnic origin 

which has the purpose or effect of nullifying or impairing the recognition, enjoyment or 

exercise, on an equal footing, of human rights and fundamental freedoms in the political, 

economic, social, cultural or any other field of public life” 

14 CERD/C/GBR/CO/21-23, para. 16 – (b): the state party should ‘Systematically collect 

disaggregated data on hate crimes, ensure that measures to combat racist hate crimes 

are developed with the meaningful participation of affected groups, and undertake a 

thorough impact assessment of the measures adopted to ensure their continued 

effectiveness’ 
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to integrate this requirement into the Bill, Scotland would become an 

example of international best practice in using data to take a joined- 

up approach to tackling hate crime that involves and informs both 

legislative and non-legislative interventions. An integration of data 

collation and disaggregation as a legal requirement would ensure 

that Scotland's institutions were operating in compliance with the 

International Convention on the Elimination of All forms of Racial 

Discrimination and provide society with a much clearer picture of the 

nature and prevalence of the different types of racism that manifest 

in Scotland on a daily basis on the grounds of religious hatred or 

colour, nationality, ethnic or national origin15. 

• The right of the victim remains to identify the nature of any crime. This

fundamental basis of remedy, for the victim, must remain.

• Human Rights compliance and education must underpin the

development of the Act. This must include both technical legal

compliance with the European Convention on Human Rights, the

continuation of integration of International Human Rights Law into the

domestic regime and an upskilling of citizens via capacity

development for them to understand the act and how to use it.

• A future racial statutory aggravation should reflect precisely the

coverage extended by the pre-existing wording inherent in

international human rights law.

• A future racial statutory aggravation should reflect precisely coverage

extended by the pre-existing wording inherent in Scottish criminal

and UK equalities law.

• The wording and definition of race hate crime statutory aggravation

should be: “a group of persons defined by reference to race,

colour, nationality (including citizenship) or ethnic or national

origins”.

• In accordance with the international and legal definitions above

it must be made explicit that pre-dating case law, which affects

15 This call is endorsed by Ando Glaso, Najra Helping Hands, Licketyspit Theatre 

Company, Fife Arabic Society, Freedom From Torture, African and Caribbean Women's 

Association, Article 12, Empower Women for Change, Community Interfaith Society, Sikh 

Sanjog, Aberlour, Scottish Trans 
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the defining characteristics of ‘Race’ colour, nationality etc. – 

are continued into the interpretation of any future act. 

• BEMIS reject in its entirety the proposal to create a ‘sectarian

aggravation’ notion. It is clear in the case law and analysis of Lord

Bracadale that current legal protections suffice via the racial and

religious aggravators. Furthermore, the proposal lacks credibility in

the communities it supposedly seeks to protect. The proposal does

not respond to the general ‘tidy up’ principles of Bracadale’s review

and risks reinforcing discrimination by categorising people and

communities as sectarian when they evidently are not.

• ‘Sectarianisation’ equates the ‘malice and ill will’ of the perpetrator

with the cultural identity of the ‘victim’. In doing so ‘sectarianisation’

punishes the victim for expressing intrinsic elements of their

identify which do not, will not and cannot be the focus of

criminal law unless the threshold of the offence is set at an

alarmingly low level that risks pandering to racist and religious

hatred. This is precisely what happened with section 12 (e), covering

offense to a reasonable person, within the Offensive Behaviour at

Football and Threatening Communication Act (Scotland) 2012

(OBTCA). The sectarian aggravation proposal holds chilling echoes

of the rationale which drove that now repealed legislation.

Beyond the law 

BEMIS believe that Race Equality must move beyond a sole emphasis on anti-

racism or remedies via the courts to the reality of hate crime. 

While this is a valid and important legal instrument, additional opportunities and 

programmes of progressing race equality must be initiated. Race equality, aside 

from taking a firm stance on racism, must include, for example: 

• Representative institutions and employment

• Access to safe, clean and affordable housing

• Participation and recognition within cultural life
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• Anti-poverty initiatives which combat the disparity in ethnic minority

communities who live in poverty and to alleviate poverty for all who

must contend with it

• Fair work and fair pay including closing the gender pay gap and the

lack of minority communities in positions of authority in local and

national government

This strategic intention has been outlined in the co-designed Scottish Race 

Equality Framework 2016–2030. This includes a sequence of recommendations 

and action points relevant to broader civic society and government. 

REF APPENDIX and TABLE BELOW: 

BEMIS Scotland 
24 July 2020
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Appendix 

Table 1: Ethnic group of victims/complainers of racist incidents, Scotland, 2004/05–2013/14 

Ethnic Group2,3 2004–05 2005–06 2006–07 2007–08 2008–09 2009–10 2010–11 2011–12 2012–13 2013–14 

White British 826 1,030 983 1,030 1,095 1,158 1,048 1,295 1,139 1,423 

White Irish 63 91 139 121 124 87 131 95 75 70 

Gypsy/Traveller, Polish 

White and Other White 
130 122 414 477 509 534 546 700 706 663 

Mixed 127 149 170 152 150 129 248 151 173 153 

Pakistani 1,773 1,545 1,833 1,654 1,584 1,458 1,376 1,357 1,155 1,107 

Indian 443 431 507 488 609 557 536 486 367 340 

Bangladeshi 67 26 67 48 54 62 95 57 43 41 

Chinese 151 153 183 117 152 127 110 153 84 95 

Other Asian 508 984 532 559 505 497 503 520 395 405 

African 321 325 404 443 478 505 416 539 476 452 

Caribbean 92 171 59 53 59 46 46 35 24 88 

Other Black 118 68 111 181 160 115 249 174 140 147 

Other 295 379 339 290 290 323 335 327 227 246 

Unknown 145 346 222 177 226 185 267 422 308 396 

Total 5,059 5,820 5,963 5,790 5,995 5,783 5,906 6,311 5,312 5,626 
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Appendix 

Table 2: Religiously Aggravated Crime Scotland 2012–2016 
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM THE COALITION FOR RACIAL EQUALITY AND RIGHTS 
(CRER) (SUPPORTED BY SCORESCOTLAND, SEMPERSCOTLAND AND 
ACTIVE LIFE CLUB). 

General 

1. Do you think there is a need for this Bill and, if so, why? Are there
alternatives to this legislation that would be effective, such as non-legislative
measures, wider reforms to police or criminal justice procedures? Are there
other provisions you would have liked to have seen in the Bill or other
improvements that should have been made to the law on hate crime?

CRER believes that there is merit in gathering all the relevant statutory aggravations 
together in a single piece of legislation (excluding the standalone offence for racially-
aggravated harassment and conduct, as we support the retention of Section 50A of 
the Criminal Law (Consolidation) (Scotland) Act 1995). However, we would urge the 
following legislative provisions and non-legislative measures also be adopted to 
further strengthen the Scottish Government’s approach to hate crime:  

Additional provision: A defined reporting requirement embedded within the 
Bill  

There should be a reporting requirement placed within the Hate Crime and Public 
Order (Scotland) Bill, similar to the reporting requirement that is present within the 
Domestic Abuse (Scotland) Act 2018.1 Particularly, we would want there to be a 
provision that Scottish Ministers are required to prepare a report annually on the 
offences outlined in the Hate Crime and Public Order (Scotland) Bill that includes but 
is not limited to:  

o The method of reporting the incident
o The number of previous charges filed against the accused
o The number of charges filed, disaggregated for each characteristic listed in
the Bill, within each council area
o The number of charges filed, disaggregated for each characteristic listed in
the Bill, by place of incident e.g. shop or dwelling house
o The number of charges which subsequently lead to conviction,
disaggregated for each characteristic listed in the Bill and each individual
charge type
o The number of charges and convictions disaggregated by the ethnicity of
the victim and accused using the Census 2021 ethnicity categories

Although the current consultation does not encompass amendments to the 
standalone offence of racially-aggravated harassment, we would be in favour of a 
similar reporting duty for this. We acknowledge that some of this data is already 

1 Crown. (2018). Domestic Abuse (Scotland) Act 2018.
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available through the Crown Office and Procurator Fiscal Service (COPFS)2 and 
Interim Vulnerable Persons Database (IVPD)3 for Scotland, yet this data is sparse 
and does not cover all the topic areas outlined above. Subsequently, CRER believes 
that having a reporting requirement embedded within the legislation to ensure all the 
relevant information was contained within one annual report would be a useful basis 
to monitor the application of this legislation.  

Additional provision: A duty to promote reporting 

Given the significant underreporting of hate crime as highlighted in Lord Bracadale’s 
review,4 a provision should be included whereby Scottish Ministers have a duty to 
promote the reporting of hate crime. Similar to the provisions in the Social Security 
(Scotland) Act 2018 where Scottish Ministers have a duty to promote social security 
take-up,5 this provision should require Scottish Ministers to keep under consideration 
what steps they can take to ensure that individuals are given support and assistance 
in both reporting hate crime and in the processes they go through thereafter. If 
appropriate Scottish Ministers should undertake steps to meet this aim. Steps 
undertaken must also include the provision, or ensuring the provision of, accessible 
independent advice, information and advocacy (including dedicated on-going 
casework support) for those who report hate crime.  

As stated in our submission to the Independent Review of Hate Crime Legislation, 
we have concerns about the effectiveness of Third-Party Reporting Centres and also 
about the risk that reliance on this approach increases the gap between police and 
communities. The Scottish Crime and Justice Survey 2018/19 shows only 40% of 
violent crimes and assaults are reported to the Police, and this may be exacerbated 
for hate crime as the Independent Review received evidence that the concept and 
criteria for this is poorly understood. Subsequently, the provision to promote 
reporting should also include a requirement for Scottish Ministers to prepare and 
publish a strategy to promote reporting of hate crime, similar to the requirement for 
Scottish Ministers to develop strategy to promote social security take-up that is in the 
Social Security (Scotland) Act 2018.6 The preparation of this strategy should involve 
input from those who have experienced hate crime and organisations which support 
and/or advocate for those who have experienced hate crime.  

Additional non-legislative measure: Detailed recording of statistics on hate 
crime, disaggregated by ethnicity.  

The UN Committee on the Elimination of Racial Discrimination in their concluding 
observations on the 21st to 23rd periodic reports of the UK “recommends that the 
State party, including the governments of Northern Ireland, Scotland, Wales, […]: 
(b) Systematically collect disaggregated data on hate crimes, ensure that measures
to combat racist hate crimes are developed with the meaningful participation of

2 Crown Office and Procurator Fiscal Service. (no date). Equality and Diversity: Hate Crime in 
Scotland.   
3 Scottish Government. (2019). Hate crime: availability of information recorded by the police in 
Scotland.   
4 Scottish Government. (2018). Independent review of hate crime legislation in Scotland: final report 
5 Crown. (2018). Social Security (Scotland) Act.   
6 Crown. (2018). Social Security (Scotland) Act.   
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affected groups, and undertake a thorough impact assessment of the measures 
adopted to ensure their continued effectiveness”.7 

Currently, the most recent data on hate crime in Scotland comes from the Crown 
Office and Procurator Fiscal Service (COPFS) and only provides data at a national 
and Procurator Fiscal Office level. Moreover, the COPFS annual report does not 
disaggregate the data by ethnicity (or the presumed ethnicity) of the victim meaning 
it impossible to know who is being impacted by hate crime in Scotland and form 
targeted strategies to mitigate this.8 This also means that we cannot meet the UN 
Committee on the Elimination of Racial Discrimination’s recommendation 16 (b) 
since we have insufficient information on who the “affected groups” are’: 

“(c) Adopt concrete measures, in consultation with affected groups, to increase the 
reporting of racist hate crimes by ensuring that the reporting mechanism is 
transparent and accessible, and that victims have trust in the police and the justice 
system”9 

Subsequently, CRER would urge COPFS and other organisations/agencies reporting 
on racist hate crime to release data on ethnicity or presumed ethnicity of victims and 
accused at national level, detailing this for the full range of Census 2021 ethnicity 
categories.  

Consolidation 

2. The Bill brings together the majority of existing hate crime laws into one
piece of legislation. Do you believe there is merit in the consolidation of
existing hate crime laws and should all such laws be covered?

CRER believes that there is merit in gathering all the relevant statutory aggravations 
together in a single piece of legislation, excluding the standalone offence for racially-
aggravated harassment and conduct as we support the retention of Section 50A of 
the Criminal Law (Consolidation) (Scotland) Act 1995. This would send a clear 
message regarding what society finds as intolerable attitudes and beliefs, provide 
consistency across the legislation, and offer clarity to communities who may struggle 
to understand the current piecemeal approach to hate crime legislation.  

We urge for the following to be considered when examining how to move forward 
with consolidated legislation:  

• Implementing a commitment within the legislation for a full review of the

impact on individual equality groups of consolidated hate crime legislation

within a particular timeframe.

7 Committee on the Elimination of Racial Discrimination (2016). Concluding Observations on the 
Twenty-First to Twenty-Third Periodic Reports of United Kingdom.   
8 Crown Office and Procurator Fiscal Service (2020). Hate Crime in Scotland 2019-20.   
9 Committee on the Elimination of Racial Discrimination (2016). Concluding Observations on the 
Twenty-First to Twenty-Third Periodic Reports of United Kingdom.   
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• Introducing a transitional period for prosecutors and the public to become

familiar with the new legislation and any new terms and/or legal thresholds.

• Committing to at least annual publication of disaggregated data relating to

reported hate crimes as outlined in our answer to Question 1.

How to prosecute hate crime? 

3. Do you think that the statutory aggravation model should be the main

means for prosecuting hate crimes in Scotland? Should it be used in all

circumstances or are there protected characteristics that should be

approached differently and why? For example, the merits of a statutory

aggravation for sex hostility rather than a standalone offence for misogynistic

harassment?

We support the proposed approach within the Bill and particularly welcome the 
retention of Section 50A of the Criminal Law (Consolidation) (Scotland) Act 1995. As 
described in more detail in our answer to Question 9, the standalone offence of 
Section 50A (racially aggravated harassment) constitutes a sizeable amount of hate 
crime charges and convictions. Maintaining every available legal avenue for justice 
for victims of racialised crime is even more critical when, according to the latest data 
from the Crown Office & Procurator Fiscal Service (COPFS), charges for racialised 
hate crime are actually increasing in Scotland for the first time in ten years (see 
Figure 1).10 

Figure 1: All Hate Crime Charges Reported to COPFS, 2010/11 to 2019/20 

10 Crown Office and Procurator Fiscal Service (2020). Hate Crime in Scotland 2019-20. 
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Source: COPFS (2020), Hate Crime in Scotland 2019-20. 

There has also been a sizeable increase at local level. For example, as highlighted in 
Appendix 1, there has been an increase in all racist hate crime charges in over half 
(23 of the 41) of the COPFS offices in Scotland between 2018/19 and 2019/20 
financial years and over one-quarter (12 of the 41) between 2010/11 and 2019/20 
financial years.11 These figures are alarming, and it is concerning that several of these 
offices are in rural parts of Scotland with smaller BME populations and could represent 
a significant increase per capita – although further analysis would be required to 
establish this.  

4. Do you think that a new statutory aggravation on age hostility should be
added to Scottish hate crime legislation? Would any alternative means be
measured effective? For example, would there have been merit in introducing a
statutory aggravation (outwith hate crime legislation) for the exploitation of the
vulnerability of the victim?

Other forms of crime not included in the Bill 

5. Do you think that sectarianism should have been specifically addressed in
this Bill and defined in hate crime legislation? For example, should a statutory
aggravation relating to sectarianism or a standalone offence have been created
and added?

Stirring up offences 

6. Do you have views on the merits of Part 2 of the Bill and the plans to introduce
a new offence of stirring up of hatred?

We would not oppose the creation of separate offences pertaining to the stirring up of 
hatred for certain groups if evidence is provided to show its need and usefulness. 
Moreover, we welcome that the new offence has not been consolidated with the 
existing offence of stirring up of racial hatred, as to do so would weaken the important, 
essential, and particular message this offence conveys. 

Increasing reports of grooming by far-right organisations in Scotland and the rise in 
counter-terrorism activity in this area means that the offence of stirring up racial hatred 
is of significant importance in the current climate.12 

As detailed further in our response to Question 3, there has been an increase in 
charges for racist hate crime within the last financial year, both at national and local 
level in Scotland. This is a particular situation compared to other protected groups, 
and as such we welcome the decision that stirring up of racial hatred should remain a 
separate offence.  

11 Crown Office and Procurator Fiscal Service (2020), Hate Crime in Scotland 2010-11 to 2019-20 
(breakdown by Procurator Fiscal Office)   
12 Moncur, J. (2019). Terror expert warns far-right extremists are 'clear and present threat' in Scotland. 
Daily Record, 13th November 2019   
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7. Do you have any views on the Scottish Government’s plans to retain the
threshold of ‘threatening, abusive or insulting’ behaviour in relation to the
stirring up of racial hatred, contrary to Lord Bracadale’s views that ‘insulting’
should be removed?

CRER welcomes the Scottish Government’s plans to retain the threshold of 
‘threatening, abusive or insulting’ behaviour in relation to the stirring up of racial hatred 
and, as stated in our previous consultation responses, we strongly disagreed with Lord 
Bracadale’s views that ‘insulting’ should be removed.  

The Scottish Government’s Equality Impact Assessment of the Hate Crime and Public 
Order (Scotland) Bill noted that: “Removal of insulting could be perceived as 
suggesting it was in some way acceptable to insult on the basis of race in a manner 
that previously it would not have been. Such a perception, even if based on an 
incomplete understanding of the operation of criminal law, is not a perception that the 
Scottish Government is willing to risk arising”.13 Furthermore, it was reasoned in the 
assessment that “its removal could be particularly damaging in terms of tackling racial 
hatred within Scottish society if such a removal could be perceived as a weakening of 
criminal law protection in the area of race. The Scottish Government is of the view 
that, due to the historical and structural nature of racism, the prevalence and 
seriousness of race hate crime and the impact that this has on community cohesion, 
a separate approach is justified”.14 We feel that the explanation given in the Bill’s 
accompanying policy memorandum15 reflects the Scottish Government’s EQIA and we 
welcome this as positive evidence of mitigating action taken following an Equality 
Impact Assessment. 

Other issues 

8. Do you have any comments on what should be covered by the ‘protection of
freedom of expression’ provision in the Bill?

9. Do you agree with the Scottish Government that Section 50A of the Criminal Law
(Consolidation) (Scotland) Act 1995 about racially aggravated harassment should not
be repealed?

As Lord Bracadale’s consultation document noted, Section 50A came about due to 
concerns that the problems of racial harassment and racially-motivated violence were 
not treated seriously enough by the criminal justice system. Over 20 years on, BME 
communities still share these concerns. During the 2nd reading of the Crime and 
Disorder Bill 1998 which created this offence prior to its transference into devolved 
legislation, Baroness Amos stated, “I have seen the impact of repeated acts of 
victimisation and violence on individuals and families and I have seen the build-up of 
anger, fear, and resentment within ethnic minority communities… We need to instil in 
our communities confidence that crimes of racial violence and racial harassment will 

13 Scottish Government. (2020). Hate Crime and Public Order (Scotland) Bill - Equality Impact 
Assessment   
14 Scottish Government. (2020). Hate Crime and Public Order (Scotland) Bill - Equality Impact 
Assessment   
15 Scottish Parliamentary Corporate Body. (2020). Hate Crime and Public Order (Scotland) Bill – 
Policy Memorandum.   
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be dealt with seriously. That is why I welcome the Government’s commitment to 
tackling racial violence and harassment and their determination that the criminal law 
should be adequate to protect victims of crime which is motivated by intentions 
amounting to racial hatred.” The justification raised in 1997 still holds true today; this 
specific charge is needed to protect victims of crime and to convey the serious nature 
(and state condemnation) of racial harassment. 

CRER strongly agrees that Section 50A should be retained. We opposed repealing 
this important piece of legislation in our previous consultation response for the 
following reasons: 

• It would have ignored the scale and unique position of racism and racist hate

crime as something which goes far beyond an attack on an individual; racist

hate crime is founded on white supremacy and as such, undermines an

individual’s family, community, and culture.

• It would have greatly harmed the relationship between Scotland’s BME

communities and institutions in power as it would have sent a clear message

that racism did not matter to the Scottish Government.

• Repeal would have risked increasing levels of underreporting and decreasing

the overall engagement levels of Scotland’s BME communities.

• Despite being harder to prove (requiring two sources of corroboration as

opposed to one for a hate crime aggravation), Section 50A is an effective tool

against racist hate crime, currently making up almost half of the charges of all

racist hate crime and convictions for racially aggravated

harassment/threatening or abusive behaviour.

• Section 50A is potentially broader in scope than Section 38 with a racial

aggravation, prohibiting different forms of conduct; this indicated that a repeal

of Section 50A could result in a gap in legal protections for Scotland’s BME

communities.

As was the case in our previous consultation response on this issue, racist hate 
crime remains the most commonly reported hate crime. According to most recent 
COPFS data, in 2019/20 there were 3,038 racist hate crime charges, or 54% of all 
hate crime charges (see Figure 2).16 

16 Crown Office and Procurator Fiscal Service (2020). Hate Crime in Scotland 2019-20. 
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Figure 2: All Hate Crime Charges Reported to COPFS, 2019/20 

Source: COPFS (2020), Hate Crime in Scotland 2019-20. 

As highlighted in our previous consultation response, significant proportions of hate 
crime charges are Section 50A charges. According to the most recent COPFS data, 
Section 50A comprised just over a fifth of all hate crime charges in 2019/20 (see Figure 
3).17 Moreover, in 2019/20, Section 50A comprised 40% (1208) of all racist hate crime 
charges (see Figure 4).18 

Figure 3: Crime Charges Reported to COPFS, 2019/20 

17 Crown Office and Procurator Fiscal Service (2020). Hate Crime in Scotland 2019-20. 
18 Crown Office and Procurator Fiscal Service (2020). Hate Crime in Scotland 2019-20. 
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Source: COPFS (2020), Hate Crime in Scotland 2019-20 

Figure 4: All Racist Hate Crime Charges, 2019/20 

Source: COPFS (2020), Hate Crime in Scotland 2019-20 

The most recent available data for specific convictions for Section 50A and racial 
aggravation is from the 2018/19 year. This data shows that the proportion of 
convictions under Section 50A (as a percentage of all racist hate crime convictions) is 
almost equivalent to the proportion of charges under Section 50A (as a percentage of 
all racist hate crime charges). Specifically, while Section 50A represented 41% (1204) 
of all racist hate crime charges in 2018/19,19 it resulted in 39% (406) of all racist hate 
crime convictions in 2018/19 (see Figure 5).20 

19 Crown Office and Procurator Fiscal Service (2020). Hate Crime in Scotland 2019-20.   
20 Scottish Government (2020). Criminal Proceedings in Scotland 2018-19; (combined with data 
obtained through correspondence)   
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Figure 5: All Racist Hate Convictions, 2018/19 

Source: Scottish Government (2020). Criminal Proceedings in Scotland 2018-19 
(combined with data obtained through correspondence)  

We welcome the explanation given in the Bill’s accompanying policy memorandum on 
retaining Section 50A.21 This reflects the results of the Scottish Government’s Equality 
Impact Assessment, and much of the evidence provided by CRER during consultation. 

10. What is your view on the plans for the abolition of the offence of blasphemy?

21 Scottish Parliamentary Corporate Body. (2020). Hate Crime and Public Order (Scotland) Bill – 
Policy Memorandum.   
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Appendix 1: Increase in Racist Hate Crime Charges by Procurator Fiscal Office, 
from 2010/11 and 2018/19 to 2019/20 Financial Year 

2010/11 - 
2019/20 

2018/19 - 
2019/20 

BME % 
Population* 

↑ indicates an increase in racist hate crime charges 
*Population of the Local Authority in which the PF office is located
(2011)

Aberdeen ↑ 8.1% 

Airdrie 2.1% 

Alloa ↑ ↑ 1.5% 

Ayr ↑ 1.3% 

Banff ↑ 1.5% 

Campbeltown 1.2% 

Dumbarton ↑ ↑ 1.6% 

Dumfries 1.2% 

Dundee ↑ 6.0% 

Dunfermline ↑ ↑ 2.4% 

Dunoon ↑ ↑ 1.2% 

Edinburgh ↑ 8.3% 

Elgin 1.1% 

Falkirk ↑ 1.9% 

Forfar ↑ 1.3% 

Fort William ↑ ↑ 1.4% 

Glasgow 11.6% 

Greenock ↑ ↑ 1.4% 

Hamilton ↑ 2.3% 

Inverness 1.4% 

Jedburgh 1.3% 

Kilmarnock 1.1% 

Kirkcaldy ↑ 2.4% 

Kirkcudbright 1.2% 

Kirkwall 0.7% 

Lanark ↑ 2.3% 

Lerwick ↑ ↑ 1.5% 

Livingston 2.4% 

Lochmaddy 0.9% 

Oban 1.2% 

Paisley ↑ 2.7% 

Perth ↑ 2.0% 

Peterhead ↑ ↑ 1.5% 

Portree ↑ ↑ 1.4% 

Rothesay 1.2% 

Selkirk ↑ ↑ 1.3% 

Stirling 3.2% 



115 

Stornoway ↑ 0.9% 

Stranraer ↑ 1.2% 

Tain 1.4% 

Wick ↑ 1.4% 

Source: COPFS (2020), Hate Crime in Scotland 2010-11 to 2019-20 

(breakdown by Procurator Fiscal Office); National Records of Scotland 

(2011), Scottish Census 2011 
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Panel 3

SUBMISSION FROM DSD FAMILLIES 

We welcome this opportunity to respond to the Scottish Government’s Draft Hate 
Crime and Public Order (Scotland) Bill. We are restricting our comments to the 
inclusion of ‘variations of sex characteristics’ (sic) as a protected characteristic both as 
a statutory aggravator and under the proposed new offence of stirring up hatred. 

About us 
dsdfamilies is the only UK based charity promoting the rights and wellbeing of children 
with a difference of sex development. We offer a positive, can-do approach to raising 
children and advocate placing the interest of the child at the heart of care. 

We have been registered as a charity in Scotland since 2018 and in England and 
Wales since 2016. We have received funding from BBC Children in Need, Big Lottery, 
Glasgow Children’s Hospital Charity and Edinburgh Children’s Hospital Charity. Our 
income for 2019/2020 totals £18,500. We do not receive funding from the Scottish 
Government. 

dsdfamilies has a track record of producing accessible and evidence-based 
resources. For example, our brochure ‘When your baby is born with genitals that look 
different’ has been translated into 12 different languages from French and German to 
Turkish, Polish, Urdu and Arabic. Another resource ‘Top Tips for (vaginal) Dilation’ is 
disseminated by the British, European and International Professional Societies for 
Paediatric and Adolescent Gynaecology. Our most popular resource is ‘Top Tips for 
Talking – to children about Differences of Sex Development’, launched in September 
2018. All resources can be accessed via our website. 

Working directly with young adults and an expert psychologist, we co-produced a 
website for young people www.dsdteens.org which talks about puberty, friends and 
school, sex and relationships. 

In March 2019 we published our ‘Listen to Us’ report, the largest ever consultation 
with families, children and young people ever held in the UK. 

Summary 

dsdfamilies opposes the inclusion of a protected characteristic of ‘variations of 
sex characteristics’ under hate crime legislation. Singling out a biological 
condition in this way reinforces stigma rather than working towards 
understanding and societal acceptance. 

Our work with families, children, teens and adults demonstrates that what those 
with DSD and their families want is increased psychological support, better 
understanding of DSD amongst the medical community, investment in 
accessible patient resources and peer support, and positive and accurate public 
engagement. 
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In general, we are concerned at the Scottish Government’s approach to 
children, young people and adults living with different sex development in 
Scotland. DSD are not an identity characteristic and policy responses 
should be framed primarily within a healthcare context. 

Terminology 
The terminology we use to refer to the set of conditions that affect the 
development of the reproductive organs and genitals is ‘differences of sex 
development’ or DSD. DSD is clearly defined and we know and understand who 
the population is that are born with and live with different sex development. 

Intersex is a term that was previously used by healthcare professionals before 
DSD and for them it has the same meaning. Most healthcare professionals see it 
as an out-dated term. For some adults, intersex or intersex traits is the term they 
choose for the way their bodies have developed. 

Some adults and organisations define and use ‘intersex’ in a very broad sense, 
including conditions one would not think of as DSD (e.g. Late Onset CAH). 

The information dsdfamilies produces is written for parents and children who are 
learning about their bodies and it builds on what doctors have told them. 
Therefore, we start with DSD (differences of sex development) and the specific 
words used as a diagnosis. We are meeting people who are mostly new to their 
child’s/their condition and who have usually not developed a sense of themselves 
in relation to ‘intersex’. 

Many others simply don’t like the label intersex for themselves or their child or 
have no idea it could apply to them. This means that to focus on ‘Intersex’ might 
bypass the people we want to reach at this early stage. 

We do not favour the term ‘variations of sex characteristics’ (VSC) because there 
is no ‘clear understanding of the meaning and scope of the term and to whom it 
applies’ (dsdfamilies 2019; 4).1 

The term is unknown outside a small group of policymakers, LGBT groups and 
academics and is not recognised by those living with DSD (or those using 
intersex) as ‘related to them’. 

1
dsdfamilies (2019) Consultation on Scottish Hate Crime legislation 

https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/download_public_attachment?sqId=pasted-question-1467894590.05-55511-1467894590.71-30316&uuId=553341609
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What are DSD? 
Differences of sex development is an umbrella name for some 40 different 
conditions that affect the development of the reproductive organs and of the 
genitals in boys and girls. 

These biological conditions become apparent, due either to genital appearance or 
different development at the time of puberty. 

DSD conditions are understood in terms of specific health diagnoses involving 
chromosomes, hormones, the development of the reproductive organs and 
puberty, for example: 

• Large clitoris in girls due to excess androgen production in the adrenal
gland (e.g. Congenital Adrenal Hypoplasia – this is a life-threatening
condition);

• Small penis with the opening at the base not at the tip and a bifid scrotum
(appearance of labia) due to partially developed testes and reduced
production of testosterone (Peno-scrotal Hypospadias)

• Testes in a girl who is insensitive to androgen so follows a female
development in puberty but without a womb (Androgen Insensitivity
Syndrome).

•  
For more information please refer to the FAQ on our website www.dsdfamilies.org 
, our website for young people www.dsdteens.org , and our leaflet ‘When your 
baby is born with genitals that look different’ 

The incidence of DSD 
Some reporting2 has referred to a statistic of 1.7% (1/60) of the total population 
being ‘intersex’ or ‘as common as red hair’. 

This broad tally includes a wide range of sex developmental endocrine/ 
gynaecological/ urological conditions where there is no ambiguity regarding the 
person’s sex e.g. an XX girl with functioning ovaries but without a womb or an XY 
boy with a meatus (hole) in the shaft of his penis. It also includes a condition 
called Late-Onset CAH representing 1.5% of the 1.7%. People with such 
development are recorded straightforwardly as male or female at birth. 
We are concerned how this inflated number is dismissive of the challenges people 
born with DSD conditions face. 

We are also concerned how it reinforces the category-error around ‘intersex’. 

2 For info and discussion https://ihra.org.au/16601/intersex-numbers/ - 
https://www.ncbi.nlm.nih.gov/pubmed/12476264 

http://www.dsdfamilies.org/
http://www.dsdfamilies.org/
http://www.dsdteens.org/
https://ihra.org.au/16601/intersex-numbers/
https://www.ncbi.nlm.nih.gov/pubmed/12476264
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0.02% of newborn presentations to health professionals require specialist 
DSD input to understand why a baby is born with genitals that look different. 
These represent ca 0.02% of the total population (1/5500 or 1/4500)3 This 
statistic includes a small number of adolescent girls who are diagnosed in 
puberty (e.g. when a girl doesn’t have periods towards the end of puberty; or a 
girl who at puberty has an unexpected androgen response). 

It is also not clear at all whether a whole range of other conditions that affect sex 
characteristics but have nothing to do with DSD are included and have been 
consulted (e.g.: PCOS – hirsutism; Poland Syndrome – affecting breast 
development in girls; Kallman Syndrome – delayed or absent puberty). 

The Policy Memorandum for the draft Bill states that VSC is “used in the Bill 
as this is the term most commonly used by stakeholders”. These 
‘stakeholders’ are not named and we question the degree to which they 
represent or have widely consulted with those with DSD with regard to 
preferred terminology. 

In the UK this translates to approx. 130 babies needing specialist input every 
year at birth. This may include assignment of legal sex based on the 
investigation of the person’s biology. Such investigation will include blood tests, 
hormonal responses, karyotype and physical external (and sometimes internal) 
assessment to inform sex assignment. 

For most babies with a DSD diagnosis sex assignment will be clear. In about 7 
or 8 babies annually this is not the case. 

0.0001%? – There is no systematic data on whether, and how many, people 
with DSD seek to change the sex marker on their birth certificate at a later 
date. 
Estimates are one per two years in the UK equating to 1 out of approx. 200 
babies born with physical ambiguity or 0.0001% of the total population. 

The characterisation of those with DSD 
We welcome the fact that the Scottish Government now recognises that the 
conflation of ‘intersex’ (sic) conditions and those with transgender identities in 
the 2009 Act was mistaken and entirely inappropriate. This represents a 
welcome shift from the Scottish Government’s position in the Census 

3 https://www.karger.com/Article/FullText/442975 - Global Update DSD 2016 

https://www.karger.com/Article/FullText/442975


120 

(Amendment) (Scotland) Bill, which sought to include ‘intersex’ under the ‘trans’ 
category (Scottish Government, 2018 para. 18).4

However, the Policy Memorandum accompanying the draft Bill still makes 
references to “differences between intersex and transgender identities”. Also, 
we should like to reiterate that the terms ‘variations of sex characteristics’ and 
‘intersex’ remain a contested category, with no ‘clear understanding of the 
meaning and scope of the term and to whom it applies’ (dsdfamilies 2019; 4).5

The evidence base for including those with DSD as a protected group 
Neither the Bracadale Review nor the Scottish Government’s 2019 
consultation document provide objective evidence to support the 
introduction of a hate crime category for those with DSD. 

In line with Lord Bracadale’s recommendations, the Bill establishes a new 
category for ‘variations in sex characteristics’, separate to transgender 
identity, and defines VSCs in the following terms: 

A person is a member of a group defined by reference to variations in 
sex characteristics if the person is born with physical 
and biological sex characteristics which, taken as a whole, are 
neither— 

a. those typically associated with males, nor
b. those typically associated with females.

The Scottish Government’s response to a recent parliamentary question confirms 
that the Government’s evidence base for the new protected characteristics 
proposed in the draft bill does not extend beyond that cited in the Bracadale 
Review and its own recent consultation on reform of hate crime legislation. 

The Bracadale Review cites only the Equality Network, whose view on hate 
crime is that ‘intersex should be seen as a as a separate characteristic rather 
than as a sub- category of transgender identity’ (2018 3.31)6. The Review 
does not consider whether VSCs should be legislated for, or acknowledge 
the lack of clarity or at times, politicisation associated with its definition. 

The Scottish Government does not explain why it has chosen to legislate for 
people with VSCs, other than with reference to the views of the Equality 

4
Scottish Government (2018) Census (Amendment) (Scotland) Bill Policy Memorandum 

5
dsdfamilies (2019) Consultation on Scottish Hate Crime legislation 

6 Lord Bracadale (2018) Independent Review of Hate Crime Legislation in Scotland. Final Report 

https://www.parliament.scot/S5_Bills/CensusScotlandBill/SPBill40PMS052018.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/download_public_attachment?sqId=pasted-question-1467894590.05-55511-1467894590.71-30316&uuId=553341609
https://www.gov.scot/binaries/content/documents/govscot/publications/progress-report/2018/05/independent-review-hate-crime-legislation-scotland-final-report/documents/00535892-pdf/00535892-pdf/govscot%3Adocument/00535892.pdf
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Network, which acknowledges on its website that ‘we are very aware that we 
are not the experts in the remit of lived experience of being intersex’7. The Bill 
EQIA states: 

‘Some respondents, including dsdfamilies, argued that the creation 
of a separate intersex/variations in sex characteristics category 
was neither appropriate nor helpful when wider consideration of 
intersex issues was needed. However, the Equality Network 
welcome the inclusion of intersex/variations in sex characteristics 
as a separate category within hate crime legislation. They believe 
that ‘intersex’ people, or people perceived to be intersex, can face 
‘intersex-phobic hate crime.’ (Scottish Government, 2020: 36)19

The ‘intersex-phobic hate crime’ cited in the EQIA refers to research undertaken 
by the Equality Network which ‘found that 29% of intersex respondents had 
experienced hate crime based on being intersex (although noting the small 
number of respondents)’ (Scottish Government 2020; 36)8. Breaking this figure 
down further shows that 17 respondents who identified as intersex answered 
the question on whether they had experienced hate crime based on being 
intersex, and of these, 29% said they had (five individuals). 

The Equality Network report also cautions that the ‘intersex-specific quantitative 
information is indicative rather than statistically significant’ and notes that the 
sample is ‘self-selecting, and largely consists of people connected in some way 
to our LGBTI networks’ (2017: 30, 14, 15)9. 

As acknowledged in the EQIA, the Bill does not reflect the views of 
dsdfamilies. We were, to the best of our knowledge, the only stakeholder 
respondent whose advocacy is dedicated exclusively to children and families 
affected by DSD. In our submission to the Scottish Government consultation, 
we recommended that 
‘intersex’ should be omitted from the legislation, and stated that other hate 
crime provisions, including disability, provided protection for those with 
DSD. 

We note that this argument is not acknowledged in the analysis of responses. 

7
Equality Network (online) The variations of sex characteristics and intersex project [accessed 29 June 2020] 

8
Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Equality Impact Assessment 

9
Equality Network (2017) Scottish LGBTI Hate Crime Report 

https://www.equality-network.org/?s=intersex
https://www.gov.scot/binaries/content/documents/govscot/publications/impact-assessment/2020/04/hate-crime-public-order-scotland-bill-equality-impact-assessment/documents/equality-impact-assessment-record-hate-crime-public-order-scotland-bill/equality-impact-assessment-record-hate-crime-public-order-scotland-bill/govscot%3Adocument/equality-impact-assessment-record-hate-crime-public-order-scotland-bill.pdf?forceDownload=true
https://www.equality-network.org/resources/publications/policy/scottish-lgbti-hate-crime-report/
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Whilst it is clearly erroneous to have ‘intersex’ included in the trans 
umbrella (and it should be investigated why it was ever so), the 
remedy is not to have a separate category. Instead intersex should 
be omitted altogether from this legislation until there is a clear 
understanding of the meaning and scope of the term to whom it 
applies… 
There is no evidence to suggest that those targeted as ‘intersex’ in 
the proposed legislation welcome being considered vulnerable to 
hate crime. We need investment in psychological support, health 
information, peer support, and accurate and public engagement. 
The needs of this group are covered elsewhere. Disability legislation 
protects from instances of work discrimination due to health needs. 
All have a legal sex, so sex discrimination protections apply. 
Protections on grounds of sexuality also exist. (dsdfamilies, 2019: 
4)10

In a written Parliamentary Question asking the Scottish Government what 
analysis it had undertaken to establish the need to include ‘variations of sex 
characteristics’ as an aggravating factor, the Justice Minister stated that ‘The 
majority of organisations who responded agreed with Lord Bracadale’s 
recommendation to include ‘intersex’ as a separate category from transgender 
identity within hate crime legislation’11. This does not address the question as 
to whether VSCs should be included as a hate crime characteristic. 

Both Stonewall Scotland12 and I Am Me Scotland13 recommended that 
‘intersex’ people and groups are consulted on whether ‘intersex’ is recognised 
as a separate aggravated offence. The Bill Policy Memorandum also states 
that ‘the views of equalities organisations were particularly valuable in 
informing the detail of the Bill provisions given that these organisations reflect, 
and are representative of the needs of those who have experienced hate 
crime, or have one or more of the characteristics included within the Bill’. 

The reclassification of ‘intersex’ and change in terminology in the Bill is 
motivated by the recognition that VSCs are a physical condition and should not 
be conflated with gender identity. This represents a welcome shift from the 
Scottish Government position in the Census (Amendment) (Scotland) Bill, 
which sought to include ‘intersex’ under the ‘trans’ category (Scottish 

10
dsdfamilies (2019) Consultation on Scottish Hate Crime legislation 

11
Scottish Parliament Parliamentary Question S5W-29138: Liam Kerr 

12 Stonewall Scotland (2018) Response to Independent Review of Hate Crime Legislation 
13  I Am Me Scotland (2018) Response to Independent Review of Hate Crime Legislation 

https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/download_public_attachment?sqId=pasted-question-1467894590.05-55511-1467894590.71-30316&uuId=553341609
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-29138&ResultsPerPage=10
https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/
https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=intersex&uuId=277095362
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Government, 2018 para.18)14. Nonetheless, it should be noted that VSCs or 
‘intersex’ remains a contested category, with no ‘clear understanding of the 
meaning and scope of the term and to whom it applies’ (dsdfamilies 2019; 4)15. 

The main tension lies between those advocating for improved healthcare and 
support for those with VSCs, and those advocating for ‘intersex’ as category 
under the LGBTI umbrella (where ‘I’ represents ‘intersex’). Within the latter 
group, ‘intersex’ tends to be politicised, and often used by activists to support 
the argument that sex is not binary but exists on a spectrum. This position is 
reflected in the ‘Statement of the European Intersex Meeting’ (Riga, 2014), 
where the first objective is: ‘To challenge the definition of sex as consisting of 
only male and female and promote the knowledge that sex is a continuum, as 
is gender’16. This objective was also, until recently, adopted by Scottish 
Government funded LGBTI charity Equality Network, which changed its 
charitable remit in December 2014 to include intersex equality and human 
rights, alongside lesbian, gay, bisexual and transgender equality and human 
rights1718. 

The needs of those with DSD 
dsdfamilies shares concerns - with the Scottish Government, with adult and 
family groups - about the need for improvements in services including consent 
to all interventions and focus on the entire support and care infrastructure 
for people with DSD conditions. We work in tandem with the NHS and DSD 
healthcare professionals, including the Scottish Differences of Sex 
Development Clinical Network (http://www.sdsd.scot.nhs.uk/).1920 

A challenge that families often face in Scotland and elsewhere is that many 
doctors and healthcare professionals encountering these rare conditions are 

14 Scottish Government (2018) Census (Amendment) (Scotland) Bill Policy Memorandum 
15 dsdfamilies (2019) Consultation on Scottish Hate Crime legislation 

16
Organisation Intersex International Europe (2014) Statement of the European Intersex Meeting in Riga, 2014 

17 Equality Network (2014) Intersex equality 
18 In 2019, following a Parliamentary Question S5W-23930, the Equality Network amended its website, and stated that it 

had not yet taken a policy position on intersex/VSCs issues. 
19

Scotland is one of the only places worldwide where there is a Registry of babies born with DSD/intersex conditions. 81 

new- borns in Scotland have required specialist DSD input in the last 5 years (1 in every 3,378 births in Scotland). This 
number is slightly higher than the statistics previously quoted because it refers to ‘any full term infant who is born with 
atypical genitalia requiring specialist input in the first 4 weeks’ and it includes circumstances such as babies with 
undescended testes. 

20
We also work closely with another Scottish (and English/Welsh) charity, the CAH Support Group 

(www.livingwithCAH.org). CAH happens to both boys and girls. There is an overlap between different sex development 
and girls with CAH. The Chair of the CAH Support Group is a trustee of dsdfamilies. 

http://www.sdsd.scot.nhs.uk/
https://www.parliament.scot/S5_Bills/CensusScotlandBill/SPBill40PMS052018.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/download_public_attachment?sqId=pasted-question-1467894590.05-55511-1467894590.71-30316&uuId=553341609
https://oiieurope.org/statement-of-the-european-intersex-meeting-in-riga-2014/#%3A~%3Atext%3DOn%20Wednesday%2C%20the%208th%20of%2Cworking%20for%20intersex%20human%20rights
https://www.equality-network.org/intersex/
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-23930&ResultsPerPage=10
http://www.livingwithcah.org/


not well enough informed to ensure high standards of advice and care. This is 
a particular concern since these conditions are by definition intimate and 
sensitive and require support carefully attuned to those sensitivities. Children, 
young people and their families need to deal with challenging, intimate 
anatomical issues which cannot be fully addressed until those with the 
conditions can make what can be complex decisions. 

Some of the main issues pursued by dsdfamilies include: 

• Need for urgent investment in building resilience, psycho-social
support, information and communication/skill development for
children, young people, adults and their families: a need to promote
understanding and acceptance as soon as baby is born, help families
understand their child’s development, support openness within families to
share information with a child from early on, support families, children and
young people in building a peer community and social network, help
young people talk about their health to peers and friends, provide psycho-
sexual support to young people, provide psychological and peer support
to adults who often never received support to learn to talk about their
condition and who often live in isolation.

• Develop a child’s capacity to be involved in their own care and to feel
good about their body. Move away from a medical approach to a child-
centred approach. This includes a need to develop non-surgical pathways
and long-term support to enable a child become the decision-maker
about their body. Invest in the support needed to raise confident and
resilient young people able to make informed decisions about their body

• Other key issues for children, young people and adults living with DSD

are: General health and wellbeing; long term endocrine care; reproductive

possibilities; living with atypical biology; cognitive and emotional wellbeing;

managing involvement with health services, access/transition to adult care/

availability of adult care; social context – privacy vs openness; positive

public awareness.

dsdfamilies is concerned that the Scottish Government’s policy 

responses to those with DSD are muddled and inconsistent. 

DSD are primarily a healthcare issue, yet in our dealings with the Scottish 

Government, we are frequently directed towards civil servants working on 

equalities issues. Nor is there evidence of much coordination between 

officials working across different policy areas, e.g. law, education, health. 
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As a matter of urgency, the Scottish Government must develop a clearer 

understanding of the needs of children and young adults growing up with 

DSD and the needs of adults living with DSD in Scotland21. It is our strong 

view that that work should be led by officials working on health policy. 

dsdfamillies 
24 July 2020 

21 ‘Listen to Us’ - Consultations with children, young people and families living with different sex 
development https://www.dsdfamilies.org/application/files/8015/5447/3715/reportdsdf-2019.pdf 

https://www.dsdfamilies.org/application/files/8015/5447/3715/reportdsdf-2019.pdf
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM KLINEFELTER’S SYNDROME ASSOCIATION 

We support a group of people from all over the British Isles, including Scotland, who 
have distinct variations of sex characteristics, as a result of atypical sex chromosomes, 
resulting in bodies that do not fit typical descriptions of what is usually meant by the 
terms ‘male and female’ This is in line with the United Nations statement on Intersex 
people.  

Those who are members of our Support Group are comfortable with a wide range of 
terminology including Klinefelter’s Syndrome, XXY, Intersex and Variations of Sex 
Characteristics. Our members are men, women and non-binary people.  

We have contributed to the co-authored Appendix A attached because our members 
have experienced negative behaviour and stigmatising language from others, including 
persons providing professional services and there is, as yet, no clear protection 
anywhere in UK or Scottish Law for I/VSC people when such protections do exist for 
our LGBT allies.  

As a result we petition the Committee to consider the evidence presented in Appendix 
A with a view to including I/VSC as a distinct category within Hate Crime Legislation in 
Scotland; thereby enacting the first distinct protection for I/VSC people in these islands. 

Klinefelter’s Syndrome Association 

23 July 2020 
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Appendix A 

Contextualisation of the inclusion of I/VSC as a Distinct Category within Scottish 
Hate Crime legislation - Hate Crime and Public Order (Scotland) Bill (2020) 
- Stage One Written Evidence

Co-authored by Dr Rebecca Crowther (Equality Network)1, 
Magda Rakita (iCon UK)2, 
Kaz Williams3, 
Paul Dutton (Klinefelters Syndrome Association UK)4 and, 
Professor Peter Hegarty (The University of Surrey)5. 

Contents Summary 

I) Introduction: The importance of considering the lived experience of
individuals with a variation in biological sex characteristics (I/VSC). p3

II) Regarding Language and Terminology used within the Bill p4-10
1) Research and international best practice in relation to terminology
2) Equality Network I/VSC Survey Results concerning terminology
3) Stakeholders on language and terminology used within the bill
4) Concluding comments and recommendations concerning language
and terminology to be used within the Bill

III) Lived experience of hate crime, prejudice and discrimination
perpetrated based on the perception of difference due to having an
I/VSC p10-17

1) Necessity to understand hate crime as experienced by individuals
living with a variation in sex characteristics
2) Living in Scotland with an I/VSC – contextualisation from Equality
Network’s I/VSC Survey
3) Stakeholders on their experiences of hate crime due to having an
I/VSC

IV) Regarding the inclusion of I/VSC as a distinct category within
Hate Crime Legislation in Scotland p18-20

1) Visibility and empowerment

1 Rebecca is the Policy Coordinator at Equality Network. 
2 Magda Rakita is co-founder of iCon UK (InterConnected UK) an I/VSC advocacy charity. Magda also 
works in I/VSC support in Europe and is a noted intersex activist in both the UK and Poland. Magda 
has lived experience of I/VSC. 
3 Kaz Williams is an adult support group co-ordinator with The Adult CAH Support Group (Living with 
CAH). The CAH Support Group is run by people who live with CAH. They provide support to people 
living with CAH as well as raise awareness of this VSC. Kaz has lived experience of I/VSC. Her views 
are her own and of those she works with. 
4 Paul Dutton works with Klinefelters Syndrome Association UK. The Klinefelter’s Syndrome Association 
(KSA) offers support and information to all affected by, or having an interest in, Klinefelter’s Syndrome 
(KS) and XXY. Paul has lived experience of I/VSC. 
5 Peter Hegarty is Professor of Psychology at the University of Surrey where he leads the research 
group on Social Emotion and Equality in Relations (www.surrey.ac.uk/seer). 

http://www.surrey.ac.uk/seer)
http://www.surrey.ac.uk/seer)
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2) Stakeholders on why I/VSC should be included as a distinct category
within hate crime legislation

V) Regarding the separation and distinct inclusion of I/VSC as a
characteristic within Hate Crime Legislation in Scotland. p20
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I) Introduction: The importance of considering the lived
experience of individuals with a variation in biological sex
characteristics

It is important to note the socio-cultural context in which the proposed hate crime 
legislation would sit when considering people who live in Scotland with an I/VSC and 
how hate crime may influence their social life and interactions with others. 

It is imperative to listen to the voices of those who live within Scotland and have a 
variation in sex characteristics or who are intersex. 

‘Currently, Scotland, and the UK in general, is not a very intersex friendly 
place. We need to have our own voice.’ 

- Equality Network I/VSC survey respondent (2020)

We believe that there is an essential need for engagement between people with a 
variation in sex characteristics, or who are intersex, and government policy makers, 
equality organisations, service providers, and researchers to improve policies and 
practices affecting the lives of people with I/VSC. 

We acknowledge the policy work and academic research that is being done in this 
area in the UK. It is worth noting that there are scholars working in partnership with 
people with a variation in sex characteristics to ensure that their voices are 
represented within any research about the lives of people with variations of sex 
characteristics or who are intersex. We would highlight here the work of Surya Monro 
at Huddersfield University, Charlotte Jones at The University of Exeter, Peter Hegarty 
of The University of Surrey (co-author to this evidence), and Lih-Mei Lao from 
University College London Hospitals. These academics understand that the voices of 
those who have lived experience of I/VSC are essential. Similarly, the Equality 
Network (as a strategic intermediary to the Scottish Government) works closely with 
people I/VSC and facilitates and supports these people to engage with policy that 
affects them. Our further co-authors, Magda Rakita, Kaz Williams and Paul Dutton are 
individuals who have an I/VSC and who advocate for and support others with a VSC. 

We welcome Lord Bracadale’s review and acknowledgment that intersex is not a sub- 
category of trans/transgender and welcome his recommendation that a separate 
category should be created within Scotland’s hate crime legislation that encompasses 
those who have a variation in biological sex characteristics. As research evidence has 
shown, there is a risk that the general public may confuse I/VSC (variation in physical 
biological sex characteristics) and trans status (relating to ones gender identity as 
different to that which was assigned at birth). Making a clear distinction within hate 
crime legislation is important. We will expand on this study below. 



130 

II) Regarding language and terminology used within the bill:

• It is widely agreed that I/VSC is the most inclusive and helpful terminology
across the stakeholders and individuals with whom we work and/or have
consulted.

1) Research and international best practice in relation to terminology.

• Surveys in several countries have shown that most people who are, or
could be identified as having a ‘DSD’ diagnosis prefer diagnosis specific
terms (e.g., Congenital Adrenal Hyperplasia or Androgen Insensitivity
Syndrome) over the term ‘DSD.’6

• This inclusive and non-pathologising terminology is often used by variation
specific support groups with whom we work in partnership.

• It is widely agreed that the acronym DSD and the term ‘Disorders of Sex
Development’ is pathologising. This is clearly evidenced as not only expert
opinion and agreed by many with an I/VSC but as an opinion held by the
wider general public.7

• The term DSD as an umbrella term was used within the Chicago Census
Statement (a new medical consensus) in 2006 in favour of intersex. ‘DSD’
was then rapidly adopted by healthcare professionals and biomedical
researchers following this consensus statement.8 However,

‘a ten year update to the Chicago Consensus Statements shows 
considerable disagreement among experts as to the appropriateness of the 
term, and the meanings that it communicates. A persistent concern in these 
discussions is that the use of an acronym including the term ‘disorder’ can 
enhance the form of stigma that medical intervention is supposed to 
alleviate.’9

6 For example SEE: Bennecke, E., Köhler, B., Röhle, R., Thyen, U., Gehrmann, K. & Wiesemann, C. 

(2020). Disorders or differences of sex development? Views of affected individuals on DSD terminology. 
Journal of Sex Research. DOI: 10.1080/00224499.2019.1703130; Davis, G. (2014). The power in a 
name: Diagnostic terminology and diverse experiences. Psychology & Sexuality, 5, 15–27; Lundberg, 
T., Hegarty, P., & Roen, K. (2018). Making sense of ‘intersex’ and ‘DSD’: How 
laypeople with varying experience of intersex/DSD understand and use terminology. Psychology & 
Sexuality, 9, 161-173.; Simmonds, M. (2012). Girls/women in inverted commas – facing ‘reality’ as an 
XY-female. Unpublished PhD thesis: University of Sussex, UK; See also Delimata, N., Simmonds, M., 
O’Brien, M., Davis, G., Auchus, R., & Lin-Su, K. (2018). Evaluating the term ‘Disorders of Sex 
Development’: A multidisciplinary debate. Social Medicine, 12, 98-107. 
7 Peter Hegarty, Lois Donnelly, Paul Francis Dutton, Sara Gillingham, Valentino Vecchietti, Kaz Williams 
(2020 – unpublished – in press) Understanding of Intersex: The Meanings of Umbrella Terms and 
Opinions about Medical and Social Responses among Lay People in the USA and UK. Psychology of 
Sexual Orientation and Gender Diversity: 08. 
8 Pasterski, V., Prentice, P., & Hughes, I. A. (2010). Consequences of the Chicago 
consensus on disorders of sex development (DSD): Current practices in Europe. Archives of Childhood 
Diseases, 95, 618-623. 
9 Delimata, Simmonds, O’Brien, Davis, Auchus, & Lin-Su, 2018 – ibid:07 
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• 62% of participants sampled by Davis (2015) disliked ‘DSD’.10

• Within the national survey of Australians born with an I/VSC the term
‘Intersex’ was preferred by 60% and ‘DSD’ by only 3% of
participants.

• A study surveying attitudes towards terminology among support
group members in the USA stated that only 24% used ‘DSD’ to
describe their child or themselves.11 ‘These participants preferred
‘Intersex’, ‘differences’ or ‘variations’ of sex development over
‘DSD’.’12

• ‘In a report from the UK, none of the participating advocacy or
support groups surveyed supported the term ‘DSD’ and most
participants used ‘Intersex.’13

Additionally, 

• ‘Social scientists14 have repeatedly pointed out how language use in
medical contexts implies the pathology of intersex variations, and creates a
conceptual framework within which medical interventions appear urgently
necessary and singularly benevolent. A consequence of this framing is that
other understandings of intersex variations are made less available.15

10 Davis, G. (2015). Contesting Intersex: The Dubious Diagnosis. New York, NY: New York University 

Press. 
11 Johnson, E. K., Rosoklija, I., Finlayson, C., Chen, D., Yerkes, E. B., Madonna, M. B., Cheng, E. Y. 
(2017). Attitudes towards “disorders of sex development” nomenclature among affected individuals. 
Journal of Pediatric Urology, Advance online access. doi:10.1016/j.jpurol.2017.03.035 
12 Tove Lundberg, Peter Hegarty & Katrina Roen (2018) Making sense of ‘Intersex’ and ‘DSD’: how 
laypeople understand and use terminology, Psychology & Sexuality, 9:2, 161-173, DOI: 
10.1080/19419899.2018.1453862: 163 
13 Monro, S., Crocetti, D., Yeadon-Lee, T., Garland, F., & Travis, M. (2017). Intersex, variations of sex 

characteristics, and DSD: The need for change. Retrieved from 
http://eprints.hud.ac.uk/id/eprint/33535/ in Tove Lindberg et al (2018) 
14 SEE: ‘Gough, Weyman, Alderson, Butler, & Stoner, (2006). ‘They did not have a 

word’: The parental quest to locate a ‘true sex’ for their intersex children. Psychology & Health, 23, 493- 
507.; Karkazis, (2008). Fixing Sex: Intersex, Medical Authority, and Lived Experience. Durham, NC: 
Duke University Press.; Kessler, (1990). The medical construction of gender: Case management of 
intersexed infants. Signs: Journal of Women in Culture and Society, 16, 3-26.; Liao, L.-M., Hegarty, P., 
Creighton, S., Lundberg, T., & Roen, K. (2019). Clitoral surgery on minors: An interview study with 
clinical experts of differences of sex development. BJM Open, 9, e025821. doi:10.1136/bmjopen-2018- 
025821; Roen, K., & Hegarty, P. (2018). Shaping parents, shaping penises: How medical teams frame 
parents' decisions in response to hypospadias. British Journal of Health Psychology, 23, 967-981.; 
Roen, K., Liao, L.-M., Hegarty, P., Lundberg, T., & Creighton, S. (2019). Clitoral surgery on minors: 
Interview study with clinical experts of differences of sex development. 
BJM Open, 9, e025821. doi:10.1136/bmjopen-2018-025821; see Roen, 2019 for a recent review’ - 
Roen, K. (2019). Intersex or diverse sex development: Critical review of psychosocial health care 
research      and      indications      for      practice.      Journal      of      Sex      Research. DOI: 
10.1080/00224499.2019.1578331. 
15Roen, K. (2019). Intersex or diverse sex development: Critical review of psychosocial health care 
research      and      indications      for      practice.       Journal      of      Sex      Research. DOI: 

10.1080/00224499.2019.1578331. 

http://eprints.hud.ac.uk/id/eprint/33535/
http://eprints.hud.ac.uk/id/eprint/33535/
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• There are empirical studies that include UK health professionals working
within ‘DSD’ teams in the NHS that focus on practitioners’ discourses with
regards to interventions related to I/VSC.16

• ‘Social scientists and humanities scholars have pointed out that medical
terminology has negative unintended effects in communicating larger
contestable pathologising frameworks’.17

• In a recent large study of the United Kingdom’s LGBT population, 1,980
people, or 2% of the sample, identified as ‘intersex’ (Government Equalities
Office, 2018).

• Klinefelters Syndrome Association UK (KSA UK) have stated to the British
Society for Endocrinology and others recently, that they regard the term
‘DSD’ as stigmatising language that members would not wish to be
associated with. Paul Dutton of KSA UK states:

The fact that many doctors use the term DSD in our presence does not 
mean that it is acceptable to us and we would wish Medical Schools to 
encourage the use of our preferred terminology when their students are 
actually with patients. 

Whilst the vast majority of us would describe ourselves as 'having KS' or 
'being xxy' in preference to anything else, there are some who are accepting 
of ‘Intersex or Variations of Sex Characteristics' and the expression i/VSC 
is helpful here. 

• The term intersex is used within international human rights legislation and
is recognised terminology around the world.

The term intersex is used by/within: 

o The United Nation’s Special Rapporteur on Torture18

o The Council of Europe (2015) Issue Paper on Human rights and
intersex people19

16 Studies are about (1) the clitoris: Liao, L.-M., Hegarty, P., Creighton, S., Lundberg, T., & Roen, K. 
(2019). Clitoral surgery on minors: An interview study with clinical experts of differences of sex 
development. BJM Open, 9, e025821. doi:10.1136/bmjopen-2018-025821; (2) the vagina; Roen, K., 
Creighton, S.M., & Hegarty, P., & Liao, L.-M. (2018). Vaginal construction and treatment providers’ 
experiences: A qualitative analysis. Journal of Pediatric & Adolescent Gynecology, 31, 247-251, and 
(3) the penis; Roen, K., & Hegarty, P. (2018). Shaping parents, shaping penises: How medical teams
frame parents' decisions in response to hypospadias. British Journal of Health Psychology, 23, 967-
981.
17 Davis, 2015; Holmes, 2011; Topp, 2013 in Tove Lundberg, Peter Hegarty & Katrina Roen (2018)
Making sense of ‘Intersex’ and ‘DSD’: how laypeople understand and use terminology, Psychology &
Sexuality, 9:2, 161-173, DOI: 10.1080/19419899.2018.1453862: 161
SEE also: Roen, K. (2019). Intersex or diverse sex development: critical review of psychosocial health
care research and indications for practice. Journal of Sex Research, 56, 511-528.
18 UN Special Rapporteur on torture and other cruel, inhuman, or degrading treatment or punishment.
19 Council of Europe; Commissioner for Human Rights (April 2015), Human rights and intersex people,
Issue Paper
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o The European Union Agency for Fundamental Rights (2015) The
Fundamental Rights Situation of Intersex people20

o UN General Assembly – uses ‘intersex’ when discussing the
intersection of race and gender discrimination in sport21

o Joint statement on the International Classification of Diseases 1122

o European Parliament resolution of 14 February 2019 on the rights of
intersex people23

2) Equality Network I/VSC Survey Results concerning terminology

Between November 2019 and July 2020 the Equality Network gathered 28 responses 
to a survey they released asking people with an I/VSC to share their experiences of 
living in Scotland. This survey is still currently open.24

Survey respondents to the Equality Network I/VSC survey (n2528) stated that their 
specific variations included: MRKH, MRKH type 2, Turner Syndrome, Congenital 
Adrenal Hyperplasia (CAH), Non-classical CAH, Complete Androgen Insensitivity 
Syndrome (CAIS), Klinefelters (KS) and 47XXY KS. 

There are findings within the initial survey analysis of the Equality Network I/VSC 
Survey, done for the purpose of providing evidence to the Hate Crime Bill Stage One 
evidence gathering exercise, that are important to highlight here. One area of enquiry 
was in to the terminology preferred by respondents who had an I/VSC26. 

Concerning terminology, 87% (n22) of survey respondents to the Equality Network 
I/VSC survey were familiar with the term ‘intersex’ with only 4.5% stating that this 
survey was the first occasion when they had heard the term in reference to 
themselves. 

• 55% (n22) of survey respondents to the equality Network I/VSC survey used
the term intersex in reference to their own body as opposed to any other term.

• It is worth noting that from this group (n22) 64% of people did not consider
themselves to be an ‘intersex activist.’

20 The European Union Agency for Fundamental Rights (2015) The fundamental Rights Situation of 
Intersex people. Available at https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf 
Accessed on 15th July 2020. 
21 Report of the United Nations High Commissioner for Human Rights* - Human Rights Council Forty- 

fourth session 15 June–3 July 2020 Agenda items 2 and 3 
file:///C:/Users/rebecca/Downloads/intersex%20discrimination%20in%20sports.pdf 
22 A statement signed by over 60 I/VSC organisations and activists https://ihra.org.au/35299/joint- 

statement-icd-11/ Morgan Carpenter on 23 May 2019 
23 European Parliament (2019) https://www.europarl.europa.eu/doceo/document/TA-8-2019- 

0128_EN.pdf 
24 Respondents were between the ages of 18 and 74 years. They resided in various location across 
rural, suburban and urban Scotland. 67% or respondents identified as heterosexual, 7% as bisexual, 
7% as lesbian and 20% identified as ‘other’ when asked about their sexual orientation. 
Survey available at: https://www.surveymonkey.co.uk/r/IVSC 
25 Where ‘n’ refers to the number of people who answered the question. 
26 Within the poster and social media posts that called for participation in this survey the terms VSC, 
Variation in Sex Characteristics, Intersex and Differences of Sex Development were used. In previous 
flyers produced by the Equality Network, specific variations have been listed. 

https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-04-intersex.pdf
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://ihra.org.au/35299/joint-statement-icd-11/
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0128_EN.pdf
https://www.surveymonkey.co.uk/r/IVSC
https://www.surveymonkey.co.uk/r/IVSC
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• We note from our stakeholder engagement that many prefer that people use
specific diagnostic terms or the umbrella term VSC.

• One respondent to the Equality Network I/VSC survey stated:

‘The term DSD is traumatic and degrading for me, please refrain from EVER
using this.’

In addition, another stated:

‘I love the term intersex, I consider any other term to describe my body as
offensive, hurtful and traumatic.’

• It is worth noting that, ‘different framings of stigma appear to be encoded in
different ‘umbrella terms,’ none of which seems to perfectly meet the needs of
all affected individuals, families and communities.27’

3) Stakeholders on language used within the bill

We asked stakeholders, with whom we work, who have a Variation of Sex 
Characteristics, or who were intersex, to comment on three areas of the proposed Bill. 
They were: Language and what they would hope for in terms of terminology usage 
within legislation; Whether they had lived experience of a hate crime/discrimination 
and prejudice based on being intersex or having a VSC28, and to comment on why 
they felt it was necessary that I/VSC be an included characteristic within Hate Crime 
Legislation. The later two will be detailed throughout. 

In relation to terminology, they told us that: 

• In relation to language and terminology used, all stakeholders that we consulted
with prior to this submission were comfortable with the term VSC or Variation
in Sex Characteristics.

• All but one stakeholder used the term intersex in reference to themselves and
were happy with the term.

• Some also liked the phrasing ‘intersex variations.’

• Many with an I/VSC prefer the umbrella term VSC or I/VSC or reference to their
specific variation, for example, Congenital Adrenal Hyperplasia, Klinefelters
Syndrome, or Androgen Insensitivity syndrome.

27 Peter Hegarty, Lois Donnelly, Paul Francis Dutton, Sara Gillingham, Valentino Vecchietti, Kaz 
Williams (2020 – unpublished – in press) Understanding of Intersex: The Meanings of Umbrella Terms 
and Opinions about Medical and Social Responses among Lay People in the USA and UK. Psychology 
of Sexual Orientation and Gender Diversity:06 
28 This was to include any time they may have been bullied, persecuted, denied services, experienced 
institutional bullying or prejudice etc. Additionally we stated that this could be any time that they felt fear, 
alarm or distress due to the actions of others based on their (or perception of them having) a VSC or 
being intersex. 
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One stakeholder told us that: 

‘Use of language is crucial as it is important to be able to define who we are 
instead of having others come-up with labels for us, often objectifying us. 
[…] “DSD- Disorders of Sexual Development” is truly offensive and a 
medically created term. [This term] arose from the widely felt oppressive 
language of ‘disorder’ but does not reflect how I see my condition. 

I am happy to have a descriptor of my condition however, I prefer the term 
I/VSC as this is inclusive of people with a wide range of conditions and 
variations. It is also neutral and from my experience widely accepted and 
now used. 

This term does not trigger trauma as the medical DSD does and nor is it 
seen as too ‘political’ which the use of Intersex can be perceived to be which 
detracts from inclusive work for change.’ 

Another told us that: 

‘I do not like being called Intersex as this doesn’t describe me. I don’t like 
being called ‘disordered’ so don’t like DSD. I am happy to be called by the 
name of my condition however, if working with others I [feel] that VSC is 
good as this is what I have and names me correctly.’ 

4) Concluding comments and recommendations concerning terminology used
within the Bill.

For these reasons, we recommend that the terminology used within Scottish Hate 
Crime Legislation should reflect both international practice and the preferred 
terminology of those with a variation in sex characteristics living in Scotland and the 
rest of the UK. Therefore, we recommend the abbreviation ‘I/VSC’, the use of 
‘Variations of/ in Sex Characteristics’ (VSC) and the use of ‘intersex’ as terminology 
within legislation. 

Additionally, 

• Particularly as the term ‘intersex’ is associated with transgender and non-binary
for the general public, we also suggest that it is made clear that this umbrella
term refers to a multitude of biological variations in sex characteristics and
where possible some of these specific variations should be exemplified.29

• Having a biological variation in sex characteristics is entirely different from
identifying with a gender other than the one assigned at birth.

• It should also be made clear that I/VSC is not necessarily expressed as a social
identity but is always a physical variation in biological sex characteristics.

29 Hegarty et al (in press) 
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• It is clear that people may need (and prefer) to use different umbrella terms in
different contexts

• It is vital that the terminology used within this legislation is to be acceptable to
and inclusive of the widest possible of those affected by an I/VSC:

o It must also be inclusive enough to ensure that not only are people
protected (clearly covered) under the legislation but also that a
perpetrator of a hate crime based on the perception of someone having
an I/VSC would be brought to justice, and a victim would not fall prey to
a gap in the legislation.

o It is not necessary that this terminology align with a laypersons
understanding but instead must be clear to the persons who will enforce
this legislation. For this reason language must be wholly inclusive of all
with I/VSC as ensuring those with an I/VSC are comfortable with the
language is crucial in ensuring they are comfortable reporting hate
crimes they face.

III) Lived experience of hate crime, prejudice, and discrimination
perpetrated based on the perception of difference due to having an
I/VSC

1) Necessity to understand hate crime as experienced by individuals living
with a variation in sex characteristics.

• Anecdotally we know that individuals are subject to discrimination,
prejudice, and bullying including such that has caused fear and alarm
due to being perceived as ‘different’ due to having an I/VSC.

• I/VSC prejudice and discrimination can cause extreme internal distress
and can take many forms in public life, including but not limited to in
school, in the streets, and in the workplace. This can and does affect
other social issues such as unemployment and poverty.

• Indeed, medical interventions have long been based on the rationale that
social stigma causes unbearable distress, such that medical intervention
is the only viable option:

‘The ultimate goal of medical and psychological interventions in this area is 
to avoid and to alleviate the impact of stigma on psychological well-being, 
and those risks are understood to be located within social reactions to 
intersex traits.’30

• Hate Crime statistics detailing the number of people who have an I/VSC
who have suffered a hate crime or incident based on the perception of

30 UK Government Equalities Office (2018) LGBT Survey Research Report. Ibid: 26 
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having an I/VSC, are not currently available. This is due to the fact that 
I/VSC has not previously been its own distinct characteristic within hate 
crime legislation. 

• The lack of a specific I/VSC category might be, at least partially,
responsible for the lack of reporting.

• Associated stigma and taboo felt may also have had an effect on
whether or not an individual would report such an incident.31

• The inclusion of I/VSC within this legislation will significantly improve this
situation by increasing visibility and awareness that a hate crime
perpetrated on this basis is wrong and should be reported.

• Additionally, this visibility provides a basis for educating those in front
line services, emergency services, in social services, and the police
force etc. about I/VSC.

2) Living in Scotland with an I/VSC

Again, there are findings within the initial survey analysis of the Equality Network I/VSC 
Survey, done for the purpose of providing evidence to the Hate Crime Bill Stage One 
evidence gathering exercise, that are important to highlight here. These provide an 
important intra-personal and social context in which to frame the inclusion of I/VSC 
within Hate Crime legislation in Scotland. 

It is worth considering these statistics and this qualitative data in relation to areas of 
social life as they may have a direct impact on both experience of and perpetration of 
hate crimes and prejudice based on a person having an I/VSC. They serve to begin 
to highlight why it is essential that this be an included characteristic within hate crime 
legislation. 

• 82% (n1732) of our survey respondents stated that they had difficulties
with mental ill health.

• Twenty-five per cent (n1920) of I/VSC respondents to the UK GEO LGBT
Survey had accessed mental health services in the 12 months preceding

31 According to the UK GEO’s LGBT Survey Research Report (2018) ‘Empirical studies of stigma and 

public understanding [of I/VSC] are lacking31’ (ibid.02) and there has been a call from intersex advocate 
and experienced clinical psychologist, Dr Lih-Mei Liao, for studies of public understanding and stigma 

dating back to 2014. (Liao, L. M., & Simmonds, M. (2014). A values‐driven and evidence‐based health 

care psychology for diverse sex development. Psychology & Sexuality, 5, 83–101.) Very few studies of 
the general public have examined stigma or understandings about intersex and variations of sex 
characteristics, but those studies have shown that intersex traits can be framed in either medical or 
psychosocial terms. We believe it is important to examine the perception of I/VSC within the general 
public. 
32 Where ‘n’ is the number of respondents who answered this question. 
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the survey. A further 13%, however, had tried to access mental health 
services but had been unsuccessful.33

• ‘Intersex respondents were more likely than non-intersex respondents to
have found accessing mental health services difficult. 37% stated that
accessing mental health services had not been at all easy, compared to
28% of non-intersex respondents.’34

Additionally, we point to the GEO’s finding that: 

• ‘Intersex respondents were more likely to report that their GP had not
been supportive (19%) than non-intersex respondents (16%), and also
more likely to say that their GP had not known where to refer them (13%)
than non-intersex respondents (11%)’35

Respondents to the Equality Network Survey stated that: 

‘I felt very lost and alone when discharged at 17 I felt different. My plans to 
have 4 kids was up in smoke. When I met my first boyfriend, he wanted kids 
so dumped me when he found out. When I eventually married, I was very 
depressed about infertility. I went to see about IVF as my sister had said 
she would surrogate. My husband refused to get his sperm tested. He 
refused to foster or adopt. I got more depressed. Eventually I divorced him. 
MRKH affects you throughout your whole life. I have been ill and [I] am now 
single again, and [I] am back dilating. It’s depressing at times.’ 

‘[Having a VSC] messes up with your head and you feel like you can't talk 
to anyone, that’s why I don't mind talking about it.’ 

‘My depression has always been associated with my feelings of being 
damaged goods.’ 

‘I have found having MRKH to be upsetting and stressful, at times. I think 
finding out that your body is not the one you thought, and some of your life 
plans will not be happening, is quite a lot to take on board in your teens. 
This has definitely had an impact on my confidence and my understanding 
of myself. I know that depression is quite high among infertile people. I think 
that is probably applicable.’ 

‘It affects who you trust [and] how you live your life [as well as] who you 
tell...most of all people’s total lack of knowledge. I have been asked ‘if I am 
like a doll down below’...total ignorance.’ 

‘Depression started shortly after diagnosis.’ 

33 UK Government Equalities Office (2018) National LGBT Survey Research Report: 243 
34  Ibid: 243 
35  Ibid: 244 
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‘The Scottish Government should be aware of the harassment and abuse 
people with DSDs can experience, as this is obviously detrimental to 
people's mental health.’ 

As a result of harassment and abuse people with an I/VSC may suffer from minority 
stress, a factor in poor mental health, and a potential to withdraw from aspects of social 
life. The 10-year medical consensus update on the Chicago Consensus 
acknowledged the possibility of minority stress; heightened stress experienced, and 
fear experienced by members of stigmatised minority groups that impacts mental 
health36. That 10-year medical update called for studies on minority stress among 
IVSC populations and called for studies on minority stress among I/VSC populations.37

• 86% (n14) of our survey respondents stated that they had suffered
trauma in relation to their I/VSC status.

• 94% (n16) of our survey respondents stated that they had low body
confidence and 75% said that they felt shame about their body.

• 36% (n14) of our survey respondents felt uncomfortable due to other
people’s lack of knowledge or understanding regarding I/VSC.

• 60% (n15) of our survey respondents said that having an I/VSC affected
their social relationships.

• 20% (n15) of our survey respondents did not enjoy school, with only 73%
sometimes enjoying school.

Many of our respondents had been bullied at school due to perceived difference. They 
told us that: 

‘Primary School from age 4 to 11 was on the most part good. Secondary 
School from age 11 to 16 was hellish for the most part due to being so 
different, being bullied was a multiple times per day occurrence.’ 

‘I got bullied, called names. Asked if was a boy or a girl’ 

36 Clark, R., Anderson, N.B., Clark, V.R., & Williams, D.R. (1999). Racism as a stressor for African 
Americans: A biopsychosocial model. American Psychologist, 54, 805-816; 
Meyer, I.H. (2003). Prejudice, social stress and mental health in lesbian, gay, and bisexual populations: 
Conceptual issues and research evidence. Psychological Bulletin, 129, 674-697; 
Frost, D. (2019). Hostile and harmful: Structurla stigma and minority stress explain increased anxiety 
among migrants living in the United Kingdom after the Brexit referendum. Journal of Consulting and 
Clinical Psychology, 88, 75-81. 
37Lee P.A.a · Nordenström A.b · Houk C.P.c · Ahmed S.F.d · Auchus R.e · Baratz A.f · Baratz Dalke 
K.g · Liao L.-M.h · Lin-Su K.i · Looijenga 3rd L.H.J.j · Mazur T.k · Meyer-Bahlburg H.F.L.l · Mouriquand
P.m · Quigley C.A.f, n · Sandberg D.E.o · Vilain E.p · Witchel S.q · and the Global DSD Update
Consortium (2015) Global Disorders of Sex Development Update since 2006: Perceptions, Approach
and Care. Hormone Research in Paediatrics 2016;85:158–180 DOI: 10.1159/000442975 Available at
https://www.karger.com/Article/Pdf/442975

https://www.karger.com/Article/Pdf/442975
https://www.karger.com/Article/Pdf/442975
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‘I was bullied and socially excluded but academically gifted and loved 
learning.’ 

‘[I was] bullied by classmates and teachers. Teachers did not see a 
struggling child but just assumed I was badly behaved, e.g. humiliated most 
days by teacher for needing to go to the toilet frequently, which often goes 
with Turner Syndrome. Humiliated by teacher for becoming lost in familiar 
surroundings, also a common feature of Turner Syndrome. Humiliated by 
teacher for always being clumsy and dropping things- Turner Syndrome 
again. Lots of other examples. Other pupils saw teacher’s behaviour and 
took their example from it. 

One stakeholder shared her experience of school for the purpose of providing this 
evidence document, she said: 

I remember being the first girl to wear a bra and the other girls laughing at 
me when they could see it through my PE T-shirt. 

I remember having to get changed separately (an agreement my mum 
made with the teacher) to avoid the other kids commenting on my early 
puberty. It worked but I often faced many questions. 

The teacher did discuss moving me up into the year above so that I would 
fit in better, being so tall and developing so early, but my mum didn’t want 
to split me up from my friends. 

I remember comments about having hairy arms, and legs, and a 
“moustache”. But I think I avoided too many comments by either removing 
the hair as often as possible or covering up all the time. At age 16, I had 
laser hair removal which helped to stop any further comments.’ 

It is worth noting that this kind of school bullying is one rationale given for infant genital 
surgery, particularly on the most “visible” genitalia (the clitoris, the penis). If surgery is 
performed with the intention of avoiding social bullying or prejudice and hate crime, it 
is vital that this be addressed within hate crime legislation itself perhaps negating the 
need for this intervention. Bioethicists described surgeries as being performed to avoid 
bullying but at the risks to social function. Addressing prejudice through legal means 
such as hate crime law, reduces the need for surgeries that are at the centre of global 
human rights debates.38

A finding in the Hegarty et al39. (2020) study is that lay people are much more in favour 
of medicalising I/VSC (and less supportive of a variety of social responses, including 
the kind of legislative inclusion proposed within the Hate Crime Bill, if they had 

38 SEE: Weisemann, C., Ude-Koedler, S., Sinnecker, G.H.G., & Thyen, U. (2010). Ethical principles and 

recommendations for the medical management of differences of sex development (DSD)/intersex in 
children and adolescents. European Journal of Paediatrics, 169, 671-679. 
39 Peter Hegarty, Lois Donnelly, Paul Francis Dutton, Sara Gillingham, Valentino Vecchietti, Kaz 

Williams (2020 – unpublished – in press) Understanding of Intersex: The Meanings of Umbrella Terms 
and Opinions about Medical and Social Responses among Lay People in the USA and UK. Psychology 
of Sexual Orientation and Gender Diversity. 
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measurably stronger “gender binary beliefs” (a belief that there are only two genders, 
male and female). In other words, people opposed the kind of inclusive legislation the 
Scottish Government is aiming for here if they thought that (1) there are only two 
genders and (2) gender is always aligned with genital anatomy. Therefore, this data 
outlined here makes the important points that although having an I/VSC is not the 
same as being trans, but both groups of people suffer prejudice and harassment (and 
in other areas are neglected and silenced) by the same normative binary system of 
gender.40

With regards to the workplace; 

• 47% (n15) of our survey respondents were open at work with an
employer or human resource department about their I/VSC status. 33%
were open with their colleagues. 21% said that their privacy had not been
respected concerning their I/VSC at work.

In relation to bullying and discrimination at work, respondents told us that: 

‘I was asked if I was a man or a woman, they drew derogatory images on 
my name badge and hung it up in the break room.’ 

‘I was groped and talked about to determine if I had a penis or not.’ 

A stakeholder also told us that; 

At work, people [have found] out about my condition and thereafter treat[ed] 
me differently, as an ‘other’. 

From the Equality Network Survey, related to prejudice, discrimination and hate crime 
as a person with an I/VSC 

• 40% (n15) of our survey respondents stated that they and experienced
prejudice, bullying and negative comments at work due to having an
I/VSC.

• 50% (n10) of our survey respondents had experienced a hate crime on
the basis of having a I/VSC.

• 43% (n14) of our survey respondents had experienced difficulties or
issues within public bodies such as schools, hospitals or with the police
due to having an I/VSC.

40 A nationally representative sampled study showing a relationship between belief in binary gender and 

transphobia is: 
A.T.Norton & G.M. Herek (2009). Heterosexuals’ attitudes toward transgender people: Findings from a 
national probability sample of US adults. Sex Roles, 68, 738-753 
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3) Stakeholders on their experiences of hate crime due to having I/VSC:

In relation to experiences of prejudice and / or hate crime or hate incident we have 
gathered some qualitative data that is important to share in light of this call for evidence 
regarding the inclusion of I/VSC in Hate Crime legislation in Scotland: 

One stakeholder told us: 

‘I have been subject to bullying on social media by members of the public, 
when they have read my story. I received a couple of calls for me to be 
killed over social media in February 2020.’ 

‘[At] Easter [time in] 2020 I had eggs thrown by a neighbour at my car. This 
was reported to the police.’ 

‘In the street when I was wearing a t-shirt with ‘intersex’ printed on the front, 
a man screamed at me that I was “possessed by Satan along with 
paedophiles & rapists” backed by a group of friends.’ 

‘I had rumours spread about me amongst dozens of Church goers at 
social/family events, after writing about my lived experience, that I was 
“really a man and had bad intentions”.’ 

‘I have had people sit beside me and start praying uninvited that I be 
healed.’ 

‘I have asked for specific safeguarding measures to be put in place by 
Church, but they have been denied until such time as the whole Church has 
a debate on the I/VSC ([this has] been ongoing for five years).’ 

[I have] had various discussions about my ‘variations’ happen in the 
workplace, whilst I was not present. Also, experienced some bullying. 

Another told us that: 

‘[I have experienced] bullying due to delayed puberty and atypical 
secondary sex characteristics. I am also familiar with other people’s 
experiences, which are similar to mine, including bullying and inappropriate 
comments by teachers. 

‘Also, I have experienced prejudice and inappropriate comments in the 
health care system, during a visit in regards to an unrelated issue.’ 

‘I am also aware of instances of violence and threats of violence, including 
sexual violence, against some of my intersex friends who have non-typical 
secondary sex characteristics.’ 

Finally, another stakeholder with an I/VSC told us that: 
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Experiences at the hands of medical professionals as a child/young person 
and continuing into adulthood include unnecessary examinations, intrusive 
questioning, and being made to feel as if I was an object of curiosity. 

As a child then young person I was endlessly and persistently bullied at 
school by peers and teachers for the way I looked. Comments about my 
body hair, body shape, strength and generally what was perceived as 
‘difference’. This included verbal and physical abuse and being deliberately 
left out. 

I was forced to stop sport, even though I was very good, on a false basis 
and physically restrained to prevent me competing on more than one 
occasion. Others refused to take sport with me as I was ‘weird’ and ‘not like 
a girl’. 

[I suffered] public shaming in shops and on the streets including verbal 
abuse and people commenting on [my] appearance. 

[A] GP described me as ‘not normal’ and denied [me] medication as ‘too
expensive’ and put on cheaper version without myself or my consultants
permission.

[I have experienced] rejection in social situations, people questioning who 
and ‘what’ I was. 

[I] have self-excluded from certain professions due to anxiety about bullying
and being seen as too ‘different’ based on experiences.

[I have felt the] impact of internalised feelings of shame, difference, and 
having to hide who I am due to knowing how people would react. [I have] 
protect[ed] myself. 

At times [I have not received] the right medical treatment as not seen or 
helped like others, as due to my variation [I was] told not to expect a ‘normal 
life’. [I] have to fight for medical treatment and to be treated with level of 
respect [rather than] just as a curiosity. 

This stakeholder’s experiences touch on prejudice within school, within medical 
establishments, within sport, in social situations, at work and in one’s career. The 
previous two stakeholders touch upon experiences of prejudice within the church, at 
work, and in public places, by neighbours and on social media, as well as experiences 
of threats of violence and sexual violence. These individuals have experienced 
prejudice, hate incident, and hate crime because they have an I/VSC. We feel that this 
is a clear case for the inclusion of I/VSC as a category within Hate Crime legislation in 
Scotland. 
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IV) Regarding the inclusion of I/VSC as a distinct category within Hate
Crime legislation in Scotland:

1) Visibility and empowerment

• The inclusion of I/VSC within this legislation will acknowledge that a hate
crime based on I/VSC is unacceptable, thus empowering those affected. For
the first time UK legislation would acknowledge the problem thus making
a positive step towards improving social life and life outcomes for a person
with an I/VSC.

• We are aware that many people born with an I/VSC are told from a young
age never to discuss their variation in sex characteristics with others. For
that reason, it is very important that I/VSC be included within this legislation
to ensure that people are able to speak out about potential hate crime, to
report it, and to know that they are right to do so.

• There is considerable evidence that both parents and young people
themselves maintain secrecy regarding their I/VSC, many due to a fear of
stigma. 41

• Removal of I/VSC from this legislation strengthens the norm against
speaking about one’s Variation in Sex Characteristics when it may be
necessary or useful to tell others about it.

• Visibility of I/VSC within legislation will empower people to report hate crime
perpetrated on the basis of perception of an individual having an I/VSC.

• In the absence of I/VSC specific law that people with I/VSC will face a double
bind between (1) not reporting hate crime vs (2) reporting it as anti-LGBT
hate crime (which in most cases won’t fit with their definitions of who they
are.)

2) Stakeholders on why I/VSC should be included as a distinct category
within hate crime legislation

Stakeholders with an I/VSC provided us with detail on why they felt it necessary that 
I/VSC should be included as a distinct category within hate crime legislation. They told 
us that: 

‘[This inclusion] will enable safeguards to be put in place in the workplace 
(and Church, if not exempted). Occupational Health tended to rely on 
protections for people with ‘disabilities’ to support me, as I/VSC was not a 
protected characteristic. 

41 Roen, K. (2019). Intersex or diverse sex development: Critical review of psychosocial health care 
research      and      indications      for      practice.       Journal      of      Sex      Research. DOI: 

10.1080/00224499.2019.1578331. 
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The Police have also been very supportive, but it is a ‘grey’ area which 
needs to be clarified.’ 

Another informed us that: 

‘It is a necessary step to make sure people like me have an option of looking 
for help and remedy should we experience hate speech, bullying or violence 
again. It would be the right signal to send to potential perpetrators. It would 
also be a signal to police as currently many of us do not have the confidence 
to report any incidents as the awareness of intersex issues and challenges 
we face is very limited.’ 

In addition, another told us that: 

As the situation stands crimes against us are often hidden as those who 
take reports have nowhere to record those specific incidents against us. It 
is in part due to the so long invisible struggles we have faced, not being 
able to name what is happening to us, and feeling above all such a deep 
sense of shame. 

To have it stated in law that what we experience is a hate crime would have 
powerful psychological impact 

For too long these experiences have been internalised, we feel it is our 
‘fault’, we are ‘freaks’ and it is up to us to change our lives so we are not 
out there in public or make every effort to alter ourselves. 

This legislation would give confidence to people to know they do not have 
to take this treatment, that we do have rights and a voice and are entitled 
to be who we are without fear. 

Finally, another stakeholder informed us that: 

We need to know that what we go through because of our conditions is not 
right and not our fault. 

If teachers at school, college and work as well as family knew we were 
protected from this bullying and discrimination then maybe things would 
have been different. 

As an adult, I could have been protected and not felt so ashamed of who I 
am and what I look like. 

My life could have been different if this legislation was in place in the 
choices I have made and my confidence and also work opportunities. 

Again, we feel that the lived experiences of people with I/VSC speaks for itself. It is 
imperative, for the wellbeing of those with I/VSC that this be included as a category 
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within Scottish Hate Crime Legislation and we welcome the bill, which as proposed, 
would do so. 

V) Regarding the separation of I/VSC from trans identity and the distinct
inclusion of I/VSC as a characteristic within hate crime legislation in
Scotland:

We welcome the fact that this legislation proposes to separate and distinguish I/VSC 
from trans. Having a biological variation in sex characteristics is entirely different from 
identifying with a gender other than the one assigned at birth.42

-----End of Document------ 

42 Scientists are increasingly understanding the complexity of these issues and that the “gender built on 
sex” model is not enough: Van Anders, S. (2015). Beyond sexual orientation: Integrating gender/sex 
and diverse sexualities via sexual configurations theory. Archives of Sexual Behavior, 44, 1177-1213. 
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HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUPPLEMENTARY SUBMISSION FROM KLINEFELTER’S SYNDROME 
ASSOCIATION UK 

Thank you for accepting our submission to the written evidence stage of the Hate 
Crime and Public (Order) Scotland Bill.  

Klinefelter’s Syndrome Association UK was founded in 1990 and was registered as 
a Charity (1058319) in 1996. It is based in England but has worldwide coverage and 
membership.  

It was founded by a parent and an adult with our condition and so to this day it 
supports a broad spectrum of people from families with young children to senior 
citizens.  

We are writing this follow up supplementary evidence having read the 
organisational responses. 

We have noted that in the view of some organisations the subject at hand is a 
‘difference of sex development’ as if this is a medical matter to be solely discussed 
with your doctor.  

If the differences only related to genitalia we might leave it there, but our atypical 
chromosomes create bodies that are different from our peers in childhood and in 
adulthood. The differences perceived by other people drive bullying and worse, 
impacting on the quality of our lives. 

As a Support Group we want our children and adults to have the life chances typical 
men and women have and that means seeking protections from bullying and 
harassment based on what we look like, when we unconsciously challenge the 
rooted perceptions of other people on what it means to look male or female. 

The UK Equality Act 2010 does not explicitly cover people who are Intersex or who 
have Variations of Sex Characteristics (iVSC) , so there is no direct protection for 
our people and the quality of their lives, including access to properly tailored 
Government services; so inclusion in this bill would introduce protections for us 
which already exist for other minorities such as LGBT people. 

Unlike some organisations we do not believe that inclusion in this legislation is 
stigmatising. Legislation such as this exists to protect minorities and we are, by any 
objective analysis, a minority deserving of protection.  

We are willing to provide further evidence verbally if required. 
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM MURRAYBLACKBURNMACKENZIE 

Introduction 
We welcome the opportunity to submit evidence to the Committee. Annex 1 provides a note 
about who we are and how we are funded. 

We believe that the Stage1 process needs to consider not only the general principles of the 
Bill, which we hope at their highest level will be uncontroversial, but also the likely effect in 
practice of the specific proposals. The Bill as introduced raises issues about the rationale for 
expanding stirring up offences, impacts on freedom of expression and the robustness of the 
evidence to justify the inclusion of some protected characteristics and the omission of others. 
In particular, the Bill raises significant issues in relation to the current debate on sex and 
gender identity, and the ability to discuss these matters properly. 

Part one summarises our main arguments. Part two looks in detail at the stirring up hatred 
provisions. Part three then considers how the sex and gender identity debate is likely to be 
affected by the stirring up hatred provisions, particularly in higher education, where we provide 
an example from our own experience and then consider how accusations of hate are now 
routinely made in universities and the impact this is already having. Part four considers what 
principles should guide which characteristics are covered by the Bill, whether for aggravations 
or stirring up hatred offences. 
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Part 1. Summary of key arguments 

The argument is not convincingly made by the Bracadale Review or the Scottish 
Government that expanding stirring up offences will fill a legislative gap on paper, or 
reduce in practice the number of hate-related attacks on individuals in particular 
groups. Nor do other sources of evidence support this. The main purpose of the 
proposed expansion of stirring up offences appears to be symbolic. 

The Scottish Government has not treated with sufficient seriousness the potential 
impacts on freedom of expression of the expansion of stirring up offences. 

There is likely to be a substantial “chilling effect” from the combined effect of (a) 
behaviour only being required to be deemed “abusive” (b) likelihood being a sufficient 
test (c) the much weaker framing of the freedom of expression provision (for religion) 
compared to equivalent existing legislation in England and Wales and (d) the 
extension of freedom of expression protections to only two characteristics (religion 
and sexual orientation). 

How these provisions will work in relation to transgender identity, where there are 
strongly divergent views about what beliefs are intrinsically hateful, is a particular 
concern, strengthened by the absence of a mirror provision for sex. 

By increasing the number of characteristics included, the Bill reinforces a hierarchy 
between those characteristics that are protected and those that are not. The longer 
the list of groups included, the stronger the signal sent about the status those who 
are not. We are particularly concerned about the message sent by the omission of 
sex from the same protection as other characteristics, as the list expands. 

Part 2. Stirring up offences 

Summary of concerns 

• Despite a long process of review, the proposals before the Parliament represent a
reactive approach, based simply on elaborating the existing framework. The
opportunity appears to be being lost in Scotland to consider entirely from first
principles whether further legislation on hate crime would be of practical benefit, and
for whom.

• In the absence of persuasive evidence for practical benefits, law is being made
mainly for symbolic reasons. This is being done without sufficient weight being given
to the potential for negative consequences in practice of extending its reach.

• Conclusions about a limited impact on freedom of expression are being drawn from
experience in England and Wales, when the legislation proposed for religion in
Scotland is substantially different, and more characteristics are being proposed,
without protection for freedom of expression.

• Negative effects will come from individual parts of the law having an impact in
combination. Looking at each provision in part 2 of the Bill separately will miss their
potential cumulative effect. The most substantial potential negative effects will be
hidden and so impossible to monitor.

• These effects will be immediately and acutely felt in relation to the extension to
transgender identity. This legislation arrives at a point where the debate around
gender identity and sex is contested and volatile, and people have already felt
justified in trying to limit as “hateful” the expression of certain views which other
people hold to be important statements of fact, with no hateful content.
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• There are particular risks in legislating for stirring up hate on transgender identity in
this atmosphere. Even if freedom of expression protections are added for
transgender identity and other threshold tests raised, the concept of “hate” is so
deeply contested here, that any stirring up legislation is still likely to have effects in
practice which interfere unequally with freedom of expression in debates on sex and
identity.

• The more groups are added to an exclusive list of characteristics, the greater the
symbolism attached to those which are excluded. Sex is the exclusion we most wish
to highlight, but similar arguments could be made about others. This argument also
applies to the provisions on aggravating factors. We explore this point further in Part
4

Additional questions for consideration 

• Would a person recording or producing material in England and Wales commit an
offence under the current Bill if the writing or material either appears in or is
broadcast in Scotland?

• Why is the freedom of expression provision for religion weaker than the 1986 Act?

• Why does freedom of expression protection not extend to transgender identity?

• Has the Scottish Government considered giving additional protections in relation to
academic freedom?

• Does the Scottish Government intend that guidelines for prosecutors will be issued,
on how the new stirring up hatred offences should be interpreted?

Legislative background: Public Order Act 1986 

Part Two of the Bill creates standalone stirring up hatred offences for each of the 
listed characteristics 

Stirring up racial hatred is currently an offence under the Public Order Act 1986; this 
provision applies to England and Wales, and Scotland. The 1986 Act was 
subsequently amended for England and Wales only to cover stirring up hatred in 
relation to religion, via the Racial and Religious Hatred Act 2006, and sexual 
orientation, via the Criminal Justice and Immigration Act 2008. 

If passed as introduced, the Racial and Religious Hatred Bill would have made it an 
offence in England and Wales to use threatening, abusive or insulting words or 
behaviour if this were either intended to, or perceived as likely to stir up religious 
hatred. 

The Bill prompted widespread criticism in relation to the low threshold for 
criminalisation and attendant freedom of speech implications. This included public 
protests and an organised campaign headed by actor Rowan Atkinson (BBC, 2005).1 
SNP MPs also expressed concerns about the cross-border implications.2 An analysis 
of 2006 Act by Goodall (2007: 90-91)3 notes that “anyone being recorded or 
producing material in Scotland may commit the offence if for instance their writings 
appear in England or their material is broadcast over the border”.4 

1 BBC (11 October 2005) Protest over religious hate Bill 
2 Stuart Hosie SNP MP (31 January 2006) HC Debate c204 
3 Goodall, K. (2007) Incitement to Religious Hatred: All Talk and No Substance? Modern Law Review 
(70)1.
4 Goodall states: “Although Part 3A does not extend to Scotland other than police powers, it will affect
anyone whose legal activities in Scotland also take place in England and Wales, as where Scottish
newspapers are circulated in England or Scottish programme material is shown in England.” (2007: 91
n.14).

http://news.bbc.co.uk/1/hi/uk_politics/4329716.stm
https://publications.parliament.uk/pa/cm200506/cmhansrd/vo060131/debtext/60131-17.htm#60131-17_spnew13
https://www.jstor.org/stable/4123355?seq=1
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The House of Lords passed a set of amendments (the Lester amendments) that 
introduced additional safeguards and raised the criminalisation threshold for religion, 
compared to racial hatred. 

“To criticise the colour of someone's skin is irrational. To criticise someone's religion or 
politics is a wholly different matter. I could go so far as to say that it is a fundamental 
human right that we are able to do so.” (Lord Hunt, 2005, HoL c.1073)5

 

The Lords amendments removed the likelihood clause, removed the grounds of 
“abusive” and “insulting” behaviour, and introduced an expansive freedom of speech 
provision that allowed for “discussion, criticism or expressions of antipathy, dislike, 
ridicule, insult or abuse of particular religions or the beliefs or practices of their 
adherents, or of any other belief system”. 

MPs voted twice to back the Lester amendments (Conservative, Liberal Democrat, 
DUP, SNP and Plaid Cymru MPs, and 21 Labour MPs all supported the 
amendments)6 defeating the then Labour government (BBC, 2006).7 

We note that the original and heavily criticised proposals on stirring up 
religious hatred in England bear a close resemblance to the provisions in the 
Bill now being brought forward by the Scottish Government. 

Overview of stirring up offences 

The Bill covers “behaviour of any kind” or making material available to another 
person in any way, and may “consist of a single act or a course of conduct”. 

For characteristics other than race, behaviour needs to be either “threatening” or 
“abusive”, but not both. For race, behaviour can also be “insulting”, which is a 
continuation of the 1986 Act. The Scottish Government state that a separate 
approach for race is justified “due to the historical and structural nature of racism, the 
prevalence and seriousness of race hate crime and the impact that this has on 
community cohesion” (para. 152).8 We agree with this assessment. We also think 
that the distinction made in the Lords, between characteristics based on fixed or 
physical attributes, and those involving beliefs and/or practice, is helpful in assessing 
the current Bill. 

The behaviour threshold for the new characteristics in the Bill (i.e. abusive or 
threatening) is lower than that for religion and sexual orientation in the 1986 Act, 
which requires behaviour to be threatening. Lord Bracadale argues that the 
requirement for “threatening” behaviour under the 1986 Act and the now repealed 
Offensive Behaviour at Football and Threatening Communications (Scotland) Act 
2012 (OBFTCA) “sets the threshold too high” (para. 5.37).9 

The Bill is consistent with section 38 of the Criminal Justice and Licensing (Scotland) 
Act 2010 (CJLSA), one of the most common charges in Scottish criminal law 
(effectively replacing Breach of the Peace), under which, as Advocate Andrew 
Crosbie observes, “there is a vast range of actions that could be threatening or 
abusive in any given context”.10 

5 Lord Hunt (25 October 2005) House of Lords: Racial and Religious Hatred Bill. 
6 See: Orders of the Day - Racial and Religious Hatred Bill 
7 BBC (1 February 2006) Ministers lose religious bill bid 
8 Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Policy Memorandum 
9 Lord Bracadale (2018) Independent Review of Hate Crime Legislation in Scotland. Final Report 
10 Crosbie, A. “Threatening or Abusive Behaviour” Criminal Justice and Licensing (Scotland) Act 2010 s38 

https://publications.parliament.uk/pa/ld200506/ldhansrd/vo051025/text/51025-04.htm#51025-04_head2
https://www.theyworkforyou.com/debates/?id=2006-01-31b.189.0&g239.0
http://news.bbc.co.uk/1/hi/uk_politics/4664398.stm
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/progress-report/2018/05/independent-review-hate-crime-legislation-scotland-final-report/documents/00535892-pdf/00535892-pdf/govscot%3Adocument/00535892.pdf
https://crime.scot/s38/
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It is not necessary to demonstrate for any characteristic that a person has stirred up 
hate, nor that a person intended to stir up hate; only that it this was a “likely” 
outcome. Again, this is a significantly lower threshold, compared to the equivalent 
provisions for religion and sexual orientation in the 1986 Act, which require intent.11 

Lord Bracadale states that he considers “the wider test”, incorporating likelihood, 
“would give more flexibility” (para. 5.38). He notes that a slightly different likelihood 
test12 was inserted later into the Race Relations Act 1965, following criticism that the 
requirement for proof of intent made the offence unusable in practice. On the impact 
on freedom of expression, he simply states that “I do not consider that including the 
likelihood leg would interfere with freedom of speech” (para. 5.38). 

We believe that the discussion of these points in the Bracadale Review is too 
limited. The Policy Memorandum does not compensate for this. Surprisingly, 
because they are immediately relevant to the issue of freedom of expression, the 
Bracadale Review does not consider in any detail the debates on the Racial and 
Religious Hatred Bill 2005, which led to it being substantially amended for religion to 
remove the likelihood test and to require behaviour to be threatening. Although the 
Review does note that the House of Lords removed the likelihood test in relation to 
religion and sexual orientation, it does not discuss why. 

The policy development process around freedom of expression appears confusing. 
There is no clear explanation as to why the freedom of expression provision for 
religion in the Bill is much weaker than the 1986 Act, while the Policy Memorandum 
does not discuss in any detail why this protection should be limited to religion and 
sexual orientation. 

The Bracadale Review recommends that “A protection of freedom of expression 
provision similar to that in sections 29J and 29JA of the Public Order Act 1986 and 
section 7 OBFTCA should be included in any new legislation relating to stirring up 
offences” (Recommendation 16). It is not however, clear whether recommendation 16 
is intended to only apply to religion and sexual orientation, as per the respective 
sections in the 1986 Act, or, if “similar to” and “any new legislation” are intended to 
cover all new characteristics. 

The Policy Memorandum interprets recommendation 16 narrowly, adding specific 
references to religion and sexual orientation: “Lord Bracadale recommended that a 
protection of freedom of expression provision similar to that in sections 29J and 29JA 
of the 1986 Act concerning religion and sexual orientation and section 7 the 2012 
Act concerning religion should be included in any new legislation relating to stirring 
up offences” (para. 185, our emphasis).13 

However, the 2018 One Scotland consultation interpreted recommendation 16 much 
more broadly. Question 26 asked: “Do you agree with Lord Bracadale’s 
recommendation that there should be a protection of freedom of expression provision 
for offences concerning the stirring up of hatred?” without specifying any 
characteristics.14 

11 Public Order Act 1986: Acts intended to stir up religious hatred or hatred on the grounds of sexual 
orientation 
12 “having regard to all the circumstances racial hatred is likely to be stirred up thereby” 
13 Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Policy Memorandum 
14 Scottish Government (2018) One Scotland: Hate Has No Home Here Consultation on amending Scottish 
hate crime legislation 

http://www.legislation.gov.uk/ukpga/1986/64/part/3A/crossheading/acts-intended-to-stir-up-religious-hatred
http://www.legislation.gov.uk/ukpga/1986/64/part/3A/crossheading/acts-intended-to-stir-up-religious-hatred
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/user_uploads/sct08182935681.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/user_uploads/sct08182935681.pdf
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The Policy Memorandum states that consideration was given to extending freedom of 
expression protection to other characteristics, but that “Lord Bracadale did not make 
any recommendation in his report on this matter, and consultation respondents’ 
concerns about the impact of the offence on freedom of expression related 
specifically to religion and sexual orientation” (para. 192 our emphasis).15 

We note however, for example, that the ForWomenScotland submission to the 2018 
consultation, in response to question 26, discusses their own experiences of being 
labelled “transphobic” for organising a meeting to discuss women’s rights, which 
pertains to transgender identity.16 

The Bill includes a “reasonable defence” provision if “evidence adduced is enough to 
raise an issue as to whether that is the case, and the prosecution does not prove 
beyond reasonable doubt that it is not the case”. We are concerned that this is a very 
difficult provision for a lay person to make sense of, and both for that reason and due 
to its actual content, it will not provide sufficient reassurance for those concerned 
about their ability to engage in public debate without risking criminal sanctions or the 
threat of these. 

Is there a gap in the law? 

The Bracadale Review provides a limited justification for standalone stirring up 
offences filling a gap in the legal framework, stating “I recognise that almost every 
case which could be prosecuted as a stirring up offence could also be prosecuted 
using a baseline offence and an aggravation” (para. 5.15). This was the argument 
accepted by the Scottish Parliament in repealing the Offensive Behaviour at Football 
and Threatening Communications (Scotland) Act 2012. 

The Review’s counter-argument is that even if a prosecution could be equally well 
pursued using aggravation, a stirring up charge would be more “appropriate” in some 
circumstances because the offence “was directed against the group rather than 
individual members of it”. 

The sole argument to support the Review’s claim “that there is a gap in the law in the 
absence of stirring up offences in relation to the protected characteristics apart from 
race” therefore appears to be that a case would be more accurately labelled, but not 
necessarily more effectively prosecuted. 

Similarly, the Bill’s Financial Memorandum states, “The new offences will more 
accurately define the conduct in question (which is a key policy driver for creating 
them), but it is the case that the conduct in question would already constitute existing 
criminal offences such as breach of the peace or threatening or abusive behaviour” 
(para. 26).17 

Are there practical benefits? 

The Bracadale Review suggests that establishing parity between protected 
characteristics outweighs consideration as to whether there a practical need for new 
offences (para. 5.33). 

In Scotland, there were just eight proceedings for stirring up of racial hatred offences 
under the 1986 Act between 2011-12 to 2017-18 (see Financial Memorandum, Table 
2).18 Race however, accounts for well over half of charges under hate crime 
legislation more generally (see Figure 1 below). 

15 Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Policy Memorandum 
16 ForWomenScotland (2019) Review of Hate Crime consultation response 
17 Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Financial Memorandum 
18 Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Financial Memorandum 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/download_public_attachment?sqId=pasted-question-1467894590.05-55511-1467894590.71-30316&uuId=903829546
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/financial-memorandum-hate-crime-and-public-order-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/financial-memorandum-hate-crime-and-public-order-scotland-bill.pdf


155 

Prosecutions for the narrower (and now repealed) offence of stirring up religious 
hatred under section 6 of the OBFTCA (as read with subsection (5))19 were also 
uncommon, with only seven prosecutions between 2011/12 and 2017/18 (Ibid: Table 
3). The law in England and Wales, which covers stirring up of hatred on the grounds 
of race religion and sexual orientation, has seen 15 cases prosecuted from 2014-15 
to 2017-18 (Ibid: para.34). 

So, at first sight, prosecutions for other individual characteristics being legislated here 
for the first time appear likely to be rare. We argue below that extending the scope of 
stirring up offences is only likely to lead to prosecutions insofar as there is a lack of a 
clarity or insufficient protection for freedom of expression in relation to 
understandings and beliefs, particularly those relating to sex and gender identity. 

A deterrent effect? 

Guidance to the 2017 consultation suggested that the number of prosecutions is not 
the only measure of practical benefits, and that stirring up hatred legislation may 
have a deterrent effect: “it could be argued that the low number of prosecutions is 
because the law has been successful in making certain types of discriminatory 
speech and conduct unacceptable in society, and that it therefore has an important 
role to play” (2017: 19).20 

However, we think it is very difficult to draw any conclusions from the available 
data on the deterrent effect of stirring up offences, and it is far from clear how far 
the existing law on “stirring up” has been successful in making certain types of 
speech and conduct unacceptable. 

Figure 1 shows that the majority of hatred-related charges in Scotland relate to racial 
hatred, that is, to the only category for which a “stirring up” offence already exists. 
The volume of such charges, brought under other hate crime legislation such as 
racially aggravated conduct, has fallen over time, particularly in very recent years, 
while the law on “stirring up” has remained unchanged since 1986 and been little 
used. Within this period there has been no clear trend on religion-related hate crimes. 
Charges relating to other characteristics tended to increase over the period, although 
it is difficult to assess how far this may have reflected increasing confidence in 
reporting cases or greater awareness among the police about the availability of these 
charges. 

19 This offence related to where a person communicated material to another person where the material was 
threatening and the person communicating it intended by so doing to stir up hatred on religious grounds. 
20 Scottish Government (2017) Independent Review of Hate Crime Legislation in Scotland. Consultation 
non-technical guide 

https://www.gov.scot/binaries/content/documents/govscot/publications/consultation-paper/2017/08/independent-review-hate-crime-legislation-scotland-consultation-non-technical-guide/documents/00524070-pdf/00524070-pdf/govscot%3Adocument/00524070.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/consultation-paper/2017/08/independent-review-hate-crime-legislation-scotland-consultation-non-technical-guide/documents/00524070-pdf/00524070-pdf/govscot%3Adocument/00524070.pdf
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Figure 1. Race crime and other aggravated hate crime: charges reported to COPFS by 
characteristic, 2010-11 to 2019-20 
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1. Data shows number of charges reported, not individuals.

2. Race includes charges related to racially aggravated harassment and behaviour, and charges related
to another offence with a racial aggravation.

3. Religion includes additional religious charges reported under the Offensive Behaviour at Football and
Threatening Communications (Scotland) Act 2012 between 2012/13 and 2016/17 (data for 2017/18 is
marked unavailable), which account for between 6% and 10% of charges.

4. Sexual orientation, disability and transgender identity refer to charges for offences aggravated by
each characteristic.

Source: Hate Crime in Scotland 2019/20 

We believe the attempt to draw a causal relationship between the existence of stirring 
up provisions and a reduced experience of hate incidents in practice is not supported 
by the available data and so cannot be more than the assertion of a hoped-for effect. 

In England and Wales, the Law Commission examined the case for extending the 
stirring up offences to disability and gender identity. The Commission concluded that 
a practical need had not been established, given the low number of charges for 
stirring up racial hatred, religion, or sexual orientation, compared to the number of 
charges for aggravated offences (2014: para. 1.68 n 45).21 

The Law Commission noted that the type of hate speech typically found in relation to 
disability and transgender identity was unlikely to satisfy the requirements for a 
stirring up offence and that many of the examples brought to the Commission’s 
attention would be covered by other offences (Ibid: para. 168). 

The Law Commission argued that if new offences of stirring up hatred on the grounds 
of disability and transgender identity were created, there would be very few 
successful prosecutions, and that the deterrent and communicative effects of the new 
offences and any other impacts as to reporting of hate crime would be very limited 
(Ibid.). 

21 Law Commission (2014) Hate Crime: Should the Current Offences be Extended? Law Com No. 348. The 
Commission notes, “between 2008 and 2012, only 113 charges of stirring up racial hatred and 21 charges 
of stirring up hatred on the ground of religion or sexual orientation reached a first hearing in a magistrates’ 
court. We contrasted this with over 75,000 charges for the aggravated offences over the same period.” 

https://www.copfs.gov.uk/images/Documents/Statistics/Hate%20Crime%20in%20Scotland%202019-20/Hate%20Crime%20in%20Scotland%202019-20.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/316099/9781474104852_Web.pdf
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The Bracadale Review acknowledges this argument but concludes that the argument 
for establishing parity between all characteristics is strong, and by implication 
outweighs the practical argument (para. 5.33). We discuss further below how far the 
current state of debate on sex and gender affects the assessment of likely effects 
made in 2014, at least as regards fear of prosecution. 

Symbolic function 

The main purpose of the proposed stirring up offences appears to be symbolic. 
The Bracadale Review states that “I do not consider that the argument that there 
might not be many prosecutions is persuasive against having a regime of stirring up 
hatred offences. Indeed, their relative rarity may only enhance their symbolic value” 
(para. 5.14) and that legislation “sends a clear message to the victim, the group of 
which the victim is a member, and wider society, that criminal behaviour based on 
bias and inequality will not be tolerated” (page iv). We wish to highlight two points 
here. 

First, taking the symbolic argument on its own terms, as the list of characteristics 
expands, there is an increasingly damaging symbolism in excluding other 
characteristics. We would highlight the exclusion of women. The Bill as introduced 
“sends a clear message” that stirring up hatred against women is more socially 
acceptable than it is for those characteristics included. 

So, while the Bracadale Review is concerned with avoiding a hierarchy within the 
group of chosen protected characteristics, its recommendations reinforce the 
hierarchy between characteristics that are afforded protections in law, and those that 
are not. This point is discussed further in Part 4. 

How the interaction between protected and non-protected characteristics is likely to 
play out in practice becomes more of an issue as the list grows. We think that the 
new hierarchy created by the Bill is likely to be most strongly felt in relation to the 
division between transgender identity, which is protected, and sex, which is not, 
which we discuss further below. 

Second, we take issue with the implication that law in this area as a symbolic gesture 
is a straightforward benefit, carrying little risk. Most importantly, the Bill as 
introduced does not take sufficiently seriously the risks to freedom of 
expression. 

Impact on freedom of expression 

As noted earlier, the Bill only provides freedom of expression protection for religion 
and sexual orientation. One effect of this is to create a lower threshold of 
criminalisation for stirring up hatred in relation to transgender identity than for sexual 
orientation or religion. 

In response to increasing criticism that the Bill posed a risk to freedom of speech, a 
Scottish Government blog published on 15 June described this as a “myth”, and 
referred to the freedom of expression provisions for religion and sexual orientation, 
but failed to refer to the absence of protection for the other characteristics.22 

Defending the balance of freedom of expression and criminalisation in the Bill, 
Godzisz and Walters (2020)23 state, “Similar concerns were raised in England & 
Wales when religious and sexual orientation hatred were added to the law in 2006 
and 2008 respectively. Yet few cases have ever been successfully prosecuted, due 
primarily to the law’s emphasis on freedom of expression.” 

22 Scottish Government (2020) Blog: The Hate Crime and Public Order (Scotland) Bill 
23 Godzisz and Walters (2020) Hate Crime: mapping the boundaries. Law Society of Scotland 

https://blogs.gov.scot/justice-safety/2020/06/15/the-hate-crime-and-public-order-scotland-bill/
https://www.lawscot.org.uk/members/journal/issues/vol-65-issue-06/hate-crime-mapping-the-boundaries/
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However, as noted, the Bill does not extend freedom of expression to all the new 
characteristics proposed, while the provisions it does include for religion are weaker 
than those applying in England Wales. 

Box 1 compares the protection in the Bill for religion with existing law in England and 
Wales, and shows that whereas the 1986 Act provides for “discussion, criticism or 
expressions of antipathy, dislike, ridicule, insult or abuse”, the current Bill only 
provides for “discussion or criticism”. We suggest MSPs should therefore be wary of 
reassurances about the Bill’s potential impact of freedom of expression based on 
experience in England and Wales to date. 

Box 1. Comparison of freedom of expression provisions in the 1986 Public Order Act 

and Hate Crime and Public Order Bill 

1986 Public Order Act (Section 29J) Hate Crime and Public Order Bill Part 3 s11(2) 

Nothing in this Part shall be read or given 
effect in a way which prohibits or restricts 
discussion, criticism or expressions of 
antipathy, dislike, ridicule, insult or abuse 
of particular religions or the beliefs or 
practices of their adherents, or of any other 
belief system or the beliefs or practices of its 
adherents, or proselytising or urging 
adherents of a different religion or belief 
system to cease practising their religion or 
belief system. 

Behaviour or material is not to be taken to be 
threatening or abusive solely on the basis that 
it involves or includes- 
(a) discussion or criticism of-

(i) religion, whether religions generally or a
particular religion
(ii) religious beliefs or practices,

(b) proselytising, or
(c) urging of persons to cease practising their
religions.

Academic freedom 

No additional protections are provided in relation to academic freedom. In Part 3 we 
outline some of the pressures that academics currently face in relation to the debate 
on sex and gender identity, and the chilling effect on free expression that is already 
evident in universities as a result of accusations of transphobia. 

We suggest the Committee should explore the implications of the Bill for section 23 of 
the Higher Education Governance (Scotland) Act, 2016 (on academic freedom). This 
contains the caveat “within the law”. The Hate Crime and Public Disorder (Scotland) 
Bill would appear to have priority, and would therefore restrict academic freedom 
more heavily in Scotland than other parts of the UK, and may have cross-border 
implications for academics based in other UK jurisdictions, whose work is published 
in Scotland. 

Police workload 

The Committee should consider what risk there is that the Bill as drafted will stimulate 
vexatious, malicious, or unfounded complaints. 

In response to the broadly framed consultation question “Do you agree with Lord 
Bracadale’s recommendation that there should be a freedom of expression provision 
for offences concerning the stirring up of hatred?”, Police Scotland state: 

“The inclusion of a freedom of speech provision is to be welcomed. In a football 
context the inclusion of such a provision in the Offensive Behaviour at Football Act 
2012 provided operational officers with valuable guidance. The absence of such a 
clause could result in Police Scotland being burdened with vexatious reports of 
‘crimes’ which are not in fact criminal in nature but which still require to be 
recorded and investigated to confirm if criminality is involved.” (Police Scotland 
2019; 22, our emphasis).24

 

24 Police Scotland (2017) Consultation on hate crime legislation response 

https://www.legislation.gov.uk/ukpga/1986/64/section/29J
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/bill-as-introduced-hate-crime-and-public-order-bill.pdf
https://consult.gov.scot/hate-crime/consultation-on-scottish-hate-crime-legislation/consultation/download_public_attachment?sqId=pasted-question-1467894590.05-55511-1467894590.71-30316&uuId=888417645
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The Police Scotland response appears to assume that freedom of expression 
protections would apply to all the characteristics, however this is not the case in the 
Bill as introduced. 

It should also be noted that the threshold for recording hate incidents is subjective. 
Police Scotland Standard Operating Procedures state that the perception of the 
complainant (or any other person) is the defining factor in deciding whether to record 
an incident and instigate an investigation: 

‘The perception of the victim should always be explored, however they do not have to 
justify or provide evidence of their belief and police officers or staff members should 
not directly challenge this perception. Evidence of malice and ill-will is not required for 
a hate crime or hate incident to be recorded and thereafter investigated as a hate 
crime or hate incident by police.’ (2018, paras. 5.5.1).25

Police Scotland recording procedures also allow officers to identify whether a 
reported incident was motivated by hate, independent of the complainant’s 
perception. The extent to which police perceptions could themselves become more 
sensitive to effects on some groups than others is a relevant issue here (see further 
Murray, 2019).26 We have written elsewhere27 about what the OECD terms “policy 
capture”, a process by which one interest group may obtain more influence over a 
policy maker to the detriment of others, and are concerned that any law-making in 
this area should be alert to that possibility. 

The lack of freedom of expression protection for most characteristics combined with a 
subjective threshold for recording hate incidents or crimes creates a context in which 
a new offence of stirring up hatred is vulnerable to generating a large volume of 
complaints, which, as Police Scotland note, will “require to be recorded and 
investigated to confirm if criminality is involved”. 

As an example of how easily the police may already be drawn into investigating hate- 
related complaints, in January 2019 it was reported that stickers had been seen on 
the University of Edinburgh campus, with slogans such as “Female is a biological 
reality” and “Woman. Noun. Adult human female”.28 Responding to a comment about 
the stickers on Facebook, the Scottish Trans Alliance manager was reported to have 
stated: “Please log it by reporting on the Police Scotland online hate crime form. We 
need the stats.” The Edinburgh University Students’ Association’s vice-president for 
welfare described the stickers as “clear violations of policies against harassment and 
discrimination”. 

This view appeared to be supported by the University Principal, who stated that those 
responsible for the stickers would be traced through CCTV and disciplined, and that 
Police Scotland had been contacted. Police Scotland confirmed that stickers had 
been posted across Edinburgh city centre and that no criminality had been 
established. 

The Committee is invited to note that the statements on these stickers were 
perceived by the University Principal to meet the threshold for disciplinary action and 
for reporting to the police; and to consider how far the Bill as drafted would increase 
the level of investigation the police would feel obliged to undertake in any future 
equivalent case. 

25 Police Scotland (2018) Hate Crime Standard Operating Procedure v.6. 
26 Murray, K. (7 November 2019) Policing the Gender Identity debate Sceptical Scot. 
27 See Part 3 below. 
28 Times, 24 January 2019 Principal backs transgender students over ‘hurtful’ stickers 

https://www.scotland.police.uk/assets/pdf/151934/184779/hate-crime-sop
http://sceptical.scot/2019/11/policing-the-gender-identity-debate/
https://www.thetimes.co.uk/article/principal-backs-transgender-students-over-hurtful-stickers-9jpztg2tz
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Part 3. Impact on the sex and gender identity debate 

We are particularly concerned that the lack of freedom of expression 
protections in relation to transgender identity, taken with the requirement that 
a behaviour or communication need only be perceived as “abusive”, the 
likelihood test, and the lack of protection for sex as a characteristic, will 
combine to have a very unequal impact on those who wish to argue the 
continuing rights based on sex, for example in the context of reform of the 
Gender Recognition Act. 

In that specific context, we note that the Scottish Government unusually gave 
advance notice that it would not publish responses to its most recent consultation on 
the Gender Recognition Act if they were deemed “offensive” including “language 
which is derogatory …about a group in society”. No similar statement was made in 
relation to the Hate Crime Bill consultation, for which only defamatory material was 
removed before publication.29 

There is a depth of disagreement here about what beliefs and opinions are in 
themselves “hateful” that may surprise those who have not followed this debate 
closely, and undermines Lord Bracadale’s assessment that “In most cases it is likely 
to be quite obvious that the conduct is stirring up hatred of a group rather than 
contributing to meaningful public debate” (para. 5.29) 

The Stonewall definition of transphobia includes “the denial/refusal to accept 
[someone’s] gender identity”30 and is often read as requiring people to adopt as their 
own belief another person’s declaration that they are a woman or a man (or male or 
female), or neither, irrespective of their physical sex, and to believe more generally 
that declarations of gender identity should take priority over sex in all 
circumstances,31 or at minimum to require that no disbelief is expressed.32 

This conception of transphobia has been influential in multiple settings. For example, 
following court rules in England, a woman victim in an assault case was told by a 
judge in 2018 to use female pronouns when referring to the defendant, who identified 
as a woman, and was criticised by the judge at the end of the case for doing so 
inconsistently and “with a bad grace”.33 

29 This included material deemed “transphobic” or “misogynistic”. When asked to clarify how it would define 
“transphobic”, officials confirmed that this would include any responses which referred to any named 
person who had transitioned to live as a woman being ‘male’ or ‘male-bodied’, although it would publish 
responses which described people in this group generally in those terms. See: Women and Girls in 
Scotland, 1 March 2020: Twitter. The Scottish Government also stated that it would not publish any 
responses naming individuals who had a transgender identity who had been reported as being convicted of 
any crime: in this case it cited data protection, although in other contexts the Scottish Government has itself 
named individuals convicted of particular offences in its own documents, and again, no such restriction was 
made for the consultation on the Hate Crime Bill. 
30 As provided to the court in the case of Campbell vs Dugdale. 
31 Although there is evidence that not all people who undertake some form of social and/or physical 
transition and who would be covered by the characteristic of transgender identity under the 2009 Act 
subscribe to a belief in gender identity. See for example, Kristina Harrison, Debbie Hayton, and Seven Hex, 
all of whom spoke at the Scottish Parliament in February 2020. 
32 Philosopher Mary Leng has argued that an influential group in this debate are those who are mainly 
concerned with ensuring statements that they agree are true are nevertheless not expressed (see Harry 
Potter and the Revere Voltaire 12 July 2020). 
33 The instruction appears to have been guided by the Equal Treatment Bench Book. We understand 
similar guidance applies in the Scottish courts although we are not aware of a similar instance here. The 
victim has since stated that while she did not feel able to use female pronouns honestly under oath as she 
strongly perceived her assailant to be male, she tried instead to use the assailant’s name and to avoid 
using male pronouns but found this difficult under the stress of the court appearance. The defendant was 
found guilty, but the judge reduced the compensation payable to the victim to reflect his criticism of her use 

https://twitter.com/WG_Scotland/status/1234250451304034306?s=20
https://twitter.com/WG_Scotland/status/1234250451304034306?s=20
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2019scedin32.pdf?sfvrsn=0
https://medium.com/%40mary.leng/harry-potter-and-the-reverse-voltaire-4c7f3a07241
https://medium.com/%40mary.leng/harry-potter-and-the-reverse-voltaire-4c7f3a07241
https://www.judiciary.uk/publications/new-edition-of-the-equal-treatment-bench-book-launched/
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This approach also informs guidance to the media from IPSO34, which has led to 
criticism of its effect on reporting in some cases.35 

Consistent with this, it has been our experience that the core disagreements here 
are not about whether people should be able to present in whatever way they 
wish, free from harassment or discrimination in their day to day life; but about 
beliefs about the nature of sex and gender, the relationship between the two, 
and from that, the implications for public policy and discourse. 

In line with the Stonewall definition, it is regarded by some as intrinsically hateful not 
to share the belief that each person has an inner/innate “gender identity” that exists 
independently of their sex as observed at birth, and that where the two diverge (as 
judged by normal social expectations), a person’s self-declared identity should take 
precedence over sex in how they are treated in society, policy and law. 

Other beliefs associated with this position include the view that the words “woman” or 
“man” should only be used to refer to categories based on identity, not sex, and that 
to do otherwise is hateful (see the case study below). This view is sometimes 
extended to the terms “female” and “male”, and to arguments such as: “sex” has no 
basis in physical reality, is not confined in humans to two categories, and may be 
changed from male to female or vice versa by surgical or hormonal intervention; that 
‘lesbian’ should not be limited to meaning same-sex attracted people born female; 
that a person should never be required to provide information on their sex at birth, 
except possibly in some medical settings; and that all those who declare that they 
identify as women should be assumed to have patterns of behaviour, including 
offending behaviour, which are typically female rather than male. 

Further, it is our understanding that to describe (as we would) any of these positions 
as beliefs, and to argue that what is being sought in some situations36 is specifically 
the protection of a particular interpretation of what it means to be transgender37, and 
that this is more akin to seeking protection for a belief, than for a characteristic such 
as race, age or sexual orientation, would in itself be seen as “hateful” by some 
people. 

of pronouns. See Daily Mail (13 April 2018) Transgender model who punched feminist and smashed her 
£120 camera in violent brawl at Hyde Park Speakers' Corner protest walks free from court 
34 IPSO Transgender guidance 
35 This has been the case in particular with the reporting of some criminal cases, for example most recently 
in the reporting of the conviction of a child sex offending case BBC 14 July 2020 Blackpool woman 
accessed child abuse images in hospital bed 
36 We are not arguing that all the protection sought for this group is for a set of beliefs. Offending behaviour 
directed at people simply because they fall or are assumed to fall within this group does not raise issues 
about divergent beliefs. 
37 As noted above, this interpretation is not shared by all people who transition, including some who 
undertake full surgery. As an explanation for why some people seek to transition, it is discussed and 
challenged in a recent article by a group of medical practitioners who argue that “viewing transgender as a 
fixed or stable entity, rather than a state of mind with multiple causative factors, closes down opportunities 
for doctors and patients to explore the meaning of any discomfort” (Griffin, L., Clyde, K., Byng, R., & 
Bewley, S. (2020) Sex, gender and gender identity: A re-evaluation of the evidence. BJPsych Bulletin, pp1- 
9 doi:10.1192/bjb.2020.73 Open Access). We believe their position would be regarded as transphobic by 
those who follow the Stonewall definition. 

https://www.dailymail.co.uk/news/article-5613057/Model-punched-feminist-smashed-120-camera-violent-brawl-walks-free-court.html
https://www.dailymail.co.uk/news/article-5613057/Model-punched-feminist-smashed-120-camera-violent-brawl-walks-free-court.html
https://www.ipso.co.uk/member-publishers/guidance-for-journalists-and-editors/transgender-guidance/
https://www.bbc.co.uk/news/uk-england-lancashire-53410019
https://www.bbc.co.uk/news/uk-england-lancashire-53410019
https://www.cambridge.org/core/journals/bjpsych-bulletin/article/sex-gender-and-gender-identity-a-reevaluation-of-the-evidence/76A3DC54F3BD91E8D631B93397698B1A/core-reader
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Groups and individuals who argue for the continuing relevance of sex to law and 
policy-making (as we do) and the importance of sex-based rights, such as the right to 
access single-sex services and facilities, and to organise on the basis of a person’s 
sex, as set out in the Equality Act 2010, and for the right to use ‘woman’ as a sex- 
based term, are therefore routinely described as hateful, anti-trans and transphobic, 
or accused of spreading misinformation. Such accusations have been levelled by 
MPs and MSPs, high-profile figures and by government-funded organisations.38 
Annex 2 contains examples of this. 

The types of impacts on freedom of expression in this area already evident are: 

• Self-censorship39

• Loss of opportunities to publish/speak/teach/attend events40

• Complaints to employers leading to investigations, and sometimes to
employer/professional disciplinary action or loss of employment41

• Police investigations leading to no charges, but sometimes to non-crime incident
recording against individual’s names42

• Hate-related prosecutions43 (none yet successful).

The impact on freedom of expression may therefore be felt directly, where a person 
is reported to the police, but more often indirectly, where a person changes their 
behaviour or is refused support of some sort by an organisation, because of the 
perceived risk of being reported or threats that they will be. This possibility was a key 
consideration in the Lester amendments: 

“We have to face the fact that if we make it a criminal offence to stir up hatred against 
a group of people, then we create a climate within which people will think twice about 
even criticising it. In turn, people will surely run shy of saying anything that might stir 
up hatred of the ideology or religion itself and also develop a fear of being critical of it, 
satirising it or even poking the slightest fun at it. It is no good Ministers claiming that 
there is no slippery slope to self-censorship because we all know that there is.” (Lord 

Hunt, HoL 25 Oct 2005: col. 1073)44
 

38 For example, a letter (10 September 2019) sent to the Europe, Culture Committee from the Equality 
Network and other LGBT organisations described those arguing that the census should ask for sex as 
officially recorded rather than self-identified as “opponents of trans equality”, citing our research in this 
area. 
39 Self-censorship is hard to measure. We have been contacted by individuals in academic and other 
professional roles who have told us they feel unable to express their views. We note below some case 
histories gathered by Professor Kathleen Stock, which include statements about self-censorship. An opt-in 
survey conducted by Maya Forstater in June 2020 on Twitter obtained around 500 responses, 87% of 
whom said they were not as publicly vocal on this issue as they would like to be. 
40 See: Professor Selina Todd, BBC (4 March 2020) Oxford University professor condemns exclusion from 
event; Professor Alice Sullivan (24 May 2020) Stonewall’s new boss Nancy Kelley let census expert be no- 
platformed. 
41 See: BBC (19 December 2019) Maya Forstater: Woman loses tribunal over transgender tweets. Note the 
judgement in the initial hearing is currently under appeal. 
42 See: BBC (14 February 202) Harry Miller: Police probe into 'transphobic' tweets unlawful. Note that 
aspects of the initial judgement are under appeal. 
43 In 2019, a transwoman (Miranda Yardley) was prosecuted in England by the Crown Prosecution Service 
for harassment. Yardley maintained however that the complaint was driven by opposition to Yardley’s view 
that a person cannot alter their sex, regardless of how they identify or what physical interventions they 
undertake. The case was dismissed by the judge on the first day of the hearing reportedly on the basis that 
there was no case to answer. See: Daily Mail (2 March 2019) Britain's first transgender hate crime trial is 
halted after one day as judge says 'there is no case and never was a case. 
44 House of Commons (25 October 2005) Racial and Religious Hatred Bill 

https://www.parliament.scot/S5_European/General%20Documents/CTEEA_2019.09.10Equality_Network(1).pdf
https://twitter.com/MForstater/status/1272245436154347520?s=20
https://twitter.com/MForstater/status/1272245436154347520?s=20
https://www.bbc.co.uk/news/uk-england-oxfordshire-51737206
https://www.bbc.co.uk/news/uk-england-oxfordshire-51737206
https://www.thetimes.co.uk/article/stonewalls-new-boss-nancy-kelley-let-census-expert-be-no-platformed-ljsnw6v3r
https://www.thetimes.co.uk/article/stonewalls-new-boss-nancy-kelley-let-census-expert-be-no-platformed-ljsnw6v3r
https://www.bbc.co.uk/news/uk-50858919
https://www.bbc.co.uk/news/uk-england-lincolnshire-51501202
https://www.dailymail.co.uk/news/article-6764763/Britains-transgender-hate-crime-trial-halted-one-day.html
https://www.dailymail.co.uk/news/article-6764763/Britains-transgender-hate-crime-trial-halted-one-day.html
https://publications.parliament.uk/pa/ld200506/ldhansrd/vo051025/text/51025-04.htm#51025-04_head2
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We believe that if the Bill is passed as introduced, that institutions of various sorts, 
police and prosecutors will come under substantial additional pressure to block, 
investigate or prosecute statements that represent previously established (and on 
available polling, still widely held)45 positions on the nature and relevance of sex in 
policy making and the meaning of words, based on the assertion that these meet the 
test of abusive behaviour or communication and are likely to stir up hatred related to 
transgender identities. Although convictions may be regarded as unlikely, we think it 
would be prudent to assume that there will be pressure to bring test cases.46 

We believe that debate in this area can therefore be strongly predicted to be curtailed 
further, mainly through entrenching and invigorating existing processes of self- 
censorship and institutional caution. Specifically, perspectives that acknowledge the 
relevance of biological sex, or advocate for women’s rights on this basis will be at risk 
of being reported and potentially criminalised for stirring up hate on the basis of 
transgender identity. While the chance of successful prosecution may be low, the 
threat and fear of being reported and investigated is likely to further constrain what 
arguments, evidence and analysis are shared in the public sphere. 

We therefore invite the Committee to consider very carefully what safeguards 
are in place against unintended outcomes here, given the specific examples 
provided in this submission as to what has been deemed abusive or hateful in 
this context in the recent past. The potential for a “chilling effect” of legislation 
in this area which goes undocumented is a significant issue MSPs should 
consider. Such an effect is likely to be exacerbated by the substantial penalties 
in the Bill. 

In addition to the material above and in Annex 2, we provide below examples of how 
easily serious accusations of transphobia and stirring up hatred are made and 
shared. First we detail our own experience of publishing an academic paper on 
women’s rights. We then look more generally at academic freedom within 
universities. The analysis shows that the current climate around sex and gender 
identity has already had an impact in this area despite additional legal protections for 
academic freedom. 

To avoid making this note any longer we have not included examples from our 
experience of arguing that the census should collect data on sex as objectively 
recorded as well as collecting data on transgender identity for the first time (footnote 
38 above refers briefly). Members may be aware that since Joan McAlpine MSP first 
challenged plans to use the long-standing “sex” question in the census to gather data 
on sex as subjectively self-identified, she has been subject to multiple accusations of 
hatred and transphobia. Jenny Marra MSP, Johann Lamont MSP and Elaine Smith 
MSP have been subject to the same accusations for supporting discussion of the 
impact on women of plans to reform the Gender Recognition Act. 

45 For example, a UK-wide YouGov poll in July 2020 found that 46% of people believed that a person who 
identified as a woman but had not had surgery should not be allowed access to women’s changing rooms 
vs. 26% who thought they should (28% don’t know), while a Panelbase Scotland-only poll in April 2020 
found that 72% found the description “adult human female, with XX chromosomes and female genitalia” to 
be closest to what they believed ‘woman’ to mean, while 28% chose “anyone who says they’re a woman, 
regardless of their biology” . 
46 We note the JustRight law centre is specifically interested in strategic public interest litigation in Scotland 
on matters relating to transgender rights. See Herald (13 November 2019) JustRight law centre gears up to 
bring clarity to trans and disability rights 

https://docs.cdn.yougov.com/ai3h3xvf7o/Transgender%20data%202020.pdf
https://www.heraldscotland.com/business_hq/18032751.justright-law-centre-gears-bring-clarity-trans-disability-rights/
https://www.heraldscotland.com/business_hq/18032751.justright-law-centre-gears-bring-clarity-trans-disability-rights/
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Case study: Academic publishing 

In 2019 an attempt was made from within a Scottish academic publisher to prevent 
the publication of an article that we had authored. On the basis of damaging and 
unsupported accusations made from within the publisher, and without our knowledge, 
the publisher raised with the university with which two of us are affiliated, the 
possibility that we had breached the university’s internal Dignity and Respect policy. 

The full series of events is provided at Annex 3 but in summary, in summer 2019 our 
paper ‘Losing Sight of Women’s Rights: the unregulated introduction of gender self- 
identification as a case study of policy capture in Scotland’ was accepted for 
publication by the journal Scottish Affairs, which is published by the Edinburgh 
University Press (EUP). Setting out two case studies, the article examined the extent 
to which public organisations had considered women, as a group defined by sex, in 
their policy-making processes. From a detailed examination of the available 
evidence, we argued that this had been done inadequately in the context of policy 
making on transgender issues, and that this failure was an example of what the 
OECD terms “policy capture”. The full text is available online,47 if Committee 
members wish to compare its contents with its characterisation below. 

After the text had been peer-reviewed, signed off by the journal and sent to EUP to 
arrange publication, a member of EUP staff, who we were later advised would not 
normally have any role in relation to journal content, wrote in an internal note 
(provided in full in Annex 3) that: 

X has passed me the Murray, Blackburn and Mackenzie article mooted for publication 
in Scottish Affairs. I want to express my concern about it. It both expresses anti-trans 
sentiment and also uses terms that are discriminatory and insulting towards trans 
women (for example, the use of the word ‘women’ as specifically excluding trans 
women). 

As well my personal belief that it is morally wrong and socially irresponsible to provide 
a respected scholarly platform to such divisive and discriminatory opinions, publishing 
this article would actively harm the Press’ reputation. … 

We do have a precedent of refusing to publish books that have passed peer review 
because they have later (often at Press Committee, but sometimes as late as 
handover) been found to be Islamophobic, anti-Semitic or written by authors who have 
publicly expressed homophobic or sexist opinions. Transphobia is just as serious as 
any of these other forms of intolerance and I strongly feel that we should take the 
same principled approach, both as a business decision and an ethical stance. 

We draw to the Committee’s attention that the only specific example given to justify 
the highly derogatory and inaccurate description of our work and motives was our 
use of “women” to refer specifically to those people who share the characteristic of 
being born female, which mirrors the wording of the UK’s flagship anti-discrimination 
legislation, the 2010 Equality Act.48 

47 Murray, K. and Blackburn, L. (2019) Losing sight of women's rights: The unregulated introduction of 
gender self-identification as a case study of policy capture in Scotland Scottish Affairs , Vol. 28 (3). Lisa 
Mackenzie was acknowledged as a co-author in a statement published by Scottish Affairs in February 
2020. 
48 The Equality Act 2010 defines a woman as “a female of any age”. 

https://www.research.ed.ac.uk/portal/en/publications/losing-sight-of-womens-rights(2016d817-a978-4f1a-8982-3459b9c05fed).html
https://www.research.ed.ac.uk/portal/en/publications/losing-sight-of-womens-rights(2016d817-a978-4f1a-8982-3459b9c05fed).html
https://www.euppublishing.com/doi/abs/10.3366/scot.2020.0303
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Senior EUP staff contacted the editor of Scottish Affairs to draw his attention to the 
concerns raised in the note, copied to him in full, offering us no opportunity to 
challenge its contents. The EUP also at this point sent a copy of the article to the 
University of Edinburgh (UoE) Legal Services team for advice. It is unclear on 
precisely what terms EUP approached the legal team, as EUP have refused to 
release their note to the legal team note to us. However, from other material released 
to us, it is clear that the approach was motivated by a belief that two of us were UoE 
staff members and that the article might contravene the university’s internal Dignity 
and Respect policy. The EUP has also confirmed that we were named in the 
communication with the university. There is no suggestion in any of the available 
papers that there was any concern that the material might be unlawful. The university 
was approached without our knowledge. 

The UoE legal team (whose response the EUP was willing to release) declined to 
comment, on the grounds that to do so would be at odds with academic freedom. The 
legal team noted that “our University has been approached several times regarding a 
position on transphobia and gender identity”. 

The journal rejected the analysis in the EUP internal memo. However, given the 
seriousness of the comments made from within EUP, the editor understandably felt 
obliged to seek the backing of the journal’s full board. All members of the board were 
sent the article in draft with the authors anonymised, to review the decision-making 
process. The publication of our article therefore rested on the willingness of the 
journal to stand fast against the claims made about us from within the EUP. 

Publication went ahead, with only minor changes further explaining our choice of 
language. Our article attracted an unprecedented level of interest and we have 
received substantial supportive feedback from academic and lay readers. We have 
very recently received a pre-publication copy of a formal critical response to our 
article, which will be published in Scottish Affairs in January 2021, together with a 
response from us. This allows the issues to be considered in a conventional 
academic format, which we welcome. 

We have been advised that the events here are unprecedented in the experience of 
those responsible for Scottish Affairs, which regularly publishes on controversial 
topics in current public policy. 

It is our strong view that had these events happened with the existing Bill as 
law, it is likely that the risk of legal challenge under “stirring up hate” 
provisions would have been invoked from within EUP, rather than simply a 
possible infringement of university policy, and the invoking of that in a context 
where the definition of terms is uncertain and contested, and serious criminal 
penalties would apply, would have raised the stakes considerably for EUP, the 
journal and ourselves. 

Under the terms of the Bill as introduced, we think it is far more likely that the article 
would have been withdrawn in response to the original note, or at minimum been 
subject to delay, further scrutiny and potentially demands for larger textual changes, 
to the detriment of achieving more serious debate and scrutiny of this area on the 
terms we felt were required from our examination of the evidence. Any such effects 
would not be picked up by any monitoring of the impact of the legislation. 
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Impact on Higher Education and academic freedom 

Within universities the climate around sex and gender identity has affected the ability 
and confidence of researchers and students to hold events and freely engage in 
intellectual debate. It is not unusual for those advocating for policies based on self- 
defined gender identity to invoke the language of hate speech. The overall effect is 
one of self-censorship and institutional caution within academic settings, together 
with a marked imbalance in terms of the views and arguments that are articulated 
within Higher Education. 

While the sex and gender identity debate impacts on key social issues, including 
power and inequality, data reliability, the balance of rights between different 
vulnerable groups, as well as wider societal shifts (including a sharp increase in 
referrals to gender identity services of young girls), very few academics are engaging 
with these issues from any perspective other than one which prioritises declarations 
of gender identity over sex. 

Academic events to discuss women’s sex-based rights have been subject to 
defamatory comment, disruption, and sabotage. Activists have put pressure on 
organisers and/or institutions to cancel events to discuss sex-based rights, citing 
hateful or transphobic motives. Bristol University Feminist Society stated the views 
expressed at a meeting to discuss GRA reform “amount[ed] to hate speech” and 
endangers transwomen.49 A talk by Professor Jo Phoenix exploring tensions around 
the placement of trans prisoners was cancelled by Essex University due to the threat 
of disruption.50 

Professor Selina Todd was disinvited from an event to mark 50 years since the 
inaugural Women’s Liberation conference at Ruskin College, which she had both 
helped organise and was due to speak at, due to pressure from activists.51 Professor 
Todd has also been given security protection by Oxford University after receiving 
threats from activists on social media.52 Professor Michelle Moore, the editor of the 
journal ‘Disability and Society’, was subject to a campaign (albeit unsuccessful) to 
have her removed from this role.53 In 2019, a collection of cases studies of impacts in 
higher education was collated by Professor Kathleen Stock 54 who has herself been 
subject to attempts to reduce her access to various forms of academic 
engagement55. 

49 Telegraph (1 March 2018) Bristol University students seek to ban 'Terf' speakers who question 
transgender status of women 
50 Guardian (14 January 2020) Sacked or silenced: academics say they are blocked from exploring trans 
issues 
51 BBC (4 March 2020) Oxford University professor condemns exclusion from event 
52 Mail Online (24 January 2020) Feminist Oxford professor is given security guards at work to protect her 
after threats from transgender activists 
53 Times (26 June 2019) Journal editors quit in protest over “transphobic” academic 
54 Stock, K. (3 July 2019) Are academics freely able to criticise the idea of ‘gender identity’ in UK 
Universities? 
55 Times Higher Education (7 January 2020) Kathleen Stock: life on the front line of transgender rights 
debate 

https://www.telegraph.co.uk/education/2018/03/01/bristol-university-students-seek-ban-terf-speakers-question/
https://www.telegraph.co.uk/education/2018/03/01/bristol-university-students-seek-ban-terf-speakers-question/
https://www.theguardian.com/education/2020/jan/14/sacked-silenced-academics-say-they-are-blocked-from-exploring-trans-issues
https://www.theguardian.com/education/2020/jan/14/sacked-silenced-academics-say-they-are-blocked-from-exploring-trans-issues
https://www.bbc.co.uk/news/uk-england-oxfordshire-51737206
https://www.dailymail.co.uk/news/article-7923269/Oxford-professor-given-security-guards-threatened-transgender-activists.html
https://www.dailymail.co.uk/news/article-7923269/Oxford-professor-given-security-guards-threatened-transgender-activists.html
https://www.thetimes.co.uk/article/journal-editors-quit-in-protest-over-transphobic-academic-6tvq3cwfv
https://medium.com/%40kathleenstock/are-academics-freely-able-to-criticise-the-idea-of-gender-identity-in-uk-universities-67b97c6e04be
https://medium.com/%40kathleenstock/are-academics-freely-able-to-criticise-the-idea-of-gender-identity-in-uk-universities-67b97c6e04be
https://www.timeshighereducation.com/news/kathleen-stock-life-front-line-transgender-rights-debate
https://www.timeshighereducation.com/news/kathleen-stock-life-front-line-transgender-rights-debate
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In June 2019 the University of Edinburgh (UoE) held an event to discuss women’s 
sex-based rights, attended by several MSPs from four of the five political parties 
currently represented at Holyrood (a recording is available,56 if committee members 
wish to compare the contents to how it was described by those opposed to it taking 
place). In language reflecting the proposed Bill, Edinburgh University Students’ 
Association Liberation group stated that they “oppose the University’s promotion of 
people widely criticized for stirring up transphobia”.57 

Security arrangements at the UoE event included: several pre-meetings between the 
organisers and security managers, a one-hour security briefing for the speakers, 
organisers, and chair, seven security guards, a security sweep of the lecture theatre 
beforehand, and ID needed for entry. 

Following the event, the University’s Staff Pride Network (SPN) committee resigned 
after accusing the university authorities of “failing to take a stand against transphobic 
hate on campus”. An assault on one speaker while leaving the event was prevented 
by security officers: the case was later dealt with by the Crown Office by way of an 
alternative to prosecution. 

In November 2019, a UoE research seminar on transgender identity and schools was 
postponed due in part to a social media backlash, and an attempt to sabotage the 
booking system.58 The SPN claimed the speakers had a “history of transphobia”. The 
university initially responded to objections from the SPN requiring the organisers also 
provide a speaker representing their views, and when no such speaker could be 
persuaded to attend, de-designated the event as a professional development event, 
reducing the likelihood of attendance by staff teaching in schools. 

56 YouTube (25 July 2019) Women's Sex-Based Rights: What Does (& Should) the Future Hold? Panel 
event at the University of Edinburgh, 5 June 2019. 
57 Scotsman (8 May 2019) University debate on women's rights branded 'transphobic' 
58 Daily Mail (4 December 2019) Edinburgh University axes conference on helping transgender school 
pupils amid fears speakers and guests could be at risk from activists who branded the event 'transphobic’ 

https://www.youtube.com/watch?v=IjHn1Bj5It8
https://www.scotsman.com/news/politics/university-debate-womens-rights-branded-transphobic-1418085
https://www.dailymail.co.uk/news/article-7754397/Edinburgh-University-axes-conference-transgender-school-pupils-amid-transphobic-fears.html
https://www.dailymail.co.uk/news/article-7754397/Edinburgh-University-axes-conference-transgender-school-pupils-amid-transphobic-fears.html
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Part 4. Who counts? Criteria for hate crime protection 

Summary of concerns 

• The Bill as introduced deepens the existing hierarchy in hate crime legislation
between those characteristics that enjoy legal protections, and those that do not. Any
exclusive, closed list of protected characteristics for hate crime sends a signal as to
the relative seriousness of hatred towards those not included. In particular, the
omission of sex from the proposed list sends a powerful and damaging message
which the Parliament needs to consider.

• We think that the Bill offers an opportunity to step back from the legacy of the 2009
Act and consider, at a more fundamental level, why, and therefore when and for
whom, hate should be seen as an aggravator.

• The approach to defining the characteristic transgender identity relies substantially on
a person’s subjective sense of self. This means that in Part 2 of the Bill a new
criminal offence, without a freedom of expression provision, is being proposed in
relation to a group lacking a clear objective definition.

• The replacement of the term ‘intersex’ with ‘Variation in Sex Characteristics’
recognises that this is a physical condition and should not be conflated with gender
identity. Yet the continued inclusion of this group in the Bill appears to be based only
on its inclusion in the 2009 Act when it was mistaken for an identity. Neither the
Bracadale Review nor the Scottish Government provide a rationale for including
VSCs as a hate crime characteristic: the sole evidence provided in support of its
inclusion is based on a small, self-selecting survey59 that used terminology
(“intersex’) that we understand to be contested by some groups that represent
individuals with DSDs.

Note: Annex 4 compares the definition of characteristics included in the Bill with 
those in existing hate crime legislation and with the Equality Act. 

Which groups are excluded? 

The Bill does not recognise as specifically vulnerable to hate some obviously 
vulnerable or disadvantaged groups. For example, in England and Wales, nine police 
forces recorded 4,940 attacks against people described as homeless, having no fixed 
abode or rough sleeping over a five-year period (Guardian, 2018).60 Nor does the Bill 
provide protection against hate based on personal appearance, separate to disability: 
for example, at present attacks or abuse based on facial disfigurement are only 
protected by being treated as a disability, even if a person does not regard 
themselves as being disabled.61 

The Bracadale Review discusses the rationale for excluding some groups, which 
hinges on the idea of identity. For instance, in relation to socio-economic status, 
including homeless people, Lord Bracadale states: “I am not persuaded that a 
person’s socioeconomic position can be equated with any kind of identity 
characteristic: it is a matter of fact determined by a number of factors (employment, 
poverty, security of housing etc.) which will change over time” and that “it would 
stretch the concept of ‘hate crime’ too far from what is readily understood by society 
to treat offending based on hostility to these factors as hate crime” (para. 4.87). 

59 Equality Network (2017) Scottish LGBTI Hate Crime Report 
60 Guardian Recognise attacks on rough sleepers as hate crimes, say experts (19 December 2018) 
61 Changing Faces (online) Dealing with appearance-related abuse and harassment 

https://www.equality-network.org/resources/publications/policy/scottish-lgbti-hate-crime-report/
https://www.theguardian.com/society/2018/dec/19/homeless-attacks-rough-sleepers-hate-crimes
https://www.changingfaces.org.uk/adviceandsupport/appearance-related-abuse-harassment
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We do not find the existing lines between which groups are designated as 
worth protecting from hate and those which are not to be as straightforward as 
this suggests. The assertion that the possibility that a characteristic can change 
over time rules out inclusion is contradicted by characteristics already included (not 
least but not only religious belief; nor are only permanent disabilities covered). 

The Bill offers an opportunity to take a larger step back from the legacy of the 
2009 Act and consider, at a more fundamental level, why, and therefore when 
and for whom, hate should be seen as an aggravator. 

For the aggravators, it may be worth considering whether there are ways to maintain 
clear protections for the existing characteristics plus age (possibly excluding VSCs, 
see below), without limiting the characteristics for which hate is an aggravating factor 
to a closed list. For example, some other jurisdictions have moved away from relying 
on an exclusive list to a general provision dealing with crimes aggravated by hatred 
of a group of people due to a common characteristic, with examples included in the 
legislation that are not exhaustive (see Chalmers and Leverick, 2017: 66).62 

As discussed earlier, for stirring up hatred specifically, we think the Committee needs 
to consider very carefully the basis for any extension of characteristics covered 
beyond race. 

Sex 

The Scottish Government does not propose to introduce protections for sex in the 
current Bill, although there is a provision that allows sex to be added to the list of 
characteristics at a later date by means of regulations. The Scottish Government has 
also stated that it will also establish a working group to consider a standalone offence 
which would criminalise serious misogynistic harassment, although the Bracadale 
Review argued against this approach, stating that the process would take a number 
of years (para. 4.45) and instead recommended a new statutory aggravation based 
on “gender” hostility. 

The omission of sex under the Bill as introduced reinforces the existing hierarchy 
within hate crime legislation. In 2018 we were aware of comments and surprise 
expressed online that the Scottish Government/Police Scotland ‘Dear Haters’ 
campaign omitted mention of women as a group it was unacceptable to hate. 
Objectors argued that the campaign sent a message to those exposed to it that hate 
based on sex was less problematic than other forms. We think this is a reasonable 
criticism. 

The omission of sex in the current Bill seems particularly difficult to justify, given the 
wealth of empirical evidence that shows that women are victimised on the basis of 
their sex. We are surprised that the Policy Memorandum appears to imply that hate 
based on sex is not currently an issue, stating “while the focus of the legislation is 
on addressing hate crime in today’s society, such as racial and religious hatred, 
provision is also included to enable the characteristic of sex to be added into the new 
legislative framework established by the Bill, at a later date” (page 4, our 
emphasis).63 

62 For example, such an approach has been taken in New Zealand, Canada and New South Wales. See: 
Chalmers, J. and Leverick, F. (2017) A Comparative Analysis of Hate Crime Legislation A Report to the 
Hate Crime Legislation Review. 
63 Scottish Government (2020) Hate Crime and Public Order (Scotland) Bill Policy Memorandum 

https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/supporting_documents/495517_APPENDIX%20%20ACADEMIC%20REPORT.pdf
https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/supporting_documents/495517_APPENDIX%20%20ACADEMIC%20REPORT.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf
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Data on domestic abuse aggravations provides the nearest comparable indicator of 
the abuse that is directed at women, overwhelmingly by men. Table 1 shows the 
number of convictions with a domestic abuse aggravator (both non-statutory and 
statutory)64 recorded between 2010/11 and 2017/18, alongside hate crime 
convictions. Within this period, men accounted for 87% and upwards of domestic 
abuse convictions (as well the majority of convictions with an aggravation for other 
hate crime categories). 

Table 1. People convicted with an aggravation against the main charge 2010/11 to 2018/19 

2010/11 2011/12 2012/13 2013/14 2014/15 2015/16 2016/17 2017/18 2018/19 

All aggravators 9,519 10,040 10,481 12,294 13,751 13,828 12,258 11,226 10,495 

Domestic abuse 8,566 8,877 9,292 11,077 12,441 12,376 10,836 9,884 9,210 

Of which statutory - - - - - - - 4,328 7,752 

Racial 614 626 696 699 701 761 719 660 629 

Religious 275 370 272 256 241 247 278 253 204 

Sexual orientation 56 155 194 227 320 369 356 358 356 

Disability 5 9 21 30 40 68 53 59 89 

Transgender 3 3 6 5 8 7 14 12 7 

Note: Each proceeding may have one or more aggravation codes associated with it. A proceeding will 
be counted under each aggravation code associated with it. e.g. A homicide with a ‘racial’ and ‘religious’ 
aggravation will appear once in the racial aggravation column and once under the religious aggravation 
column. 

Source: Criminal Proceedings in Scotland 2018-19 Table 12. 

Some academics argue that the prevalence of violence against women has deterred 
legislators from including sex within the scope of hate crime. As Mason (2014)65 
observes, “perversely, victimization that is perceived to be too widespread or 
common may also encounter resistance to legislative inclusion”. Similarly, in a study 
of legislative reform in New Jersey, Hodge (2011)66 shows how anxiety that the 
system would be overrun by sexual assault cases played a key role in their exclusion 
from legislative reform. 

Accepting the prevalence argument, however, leads to the signalling problem 
exemplified by the “Dear Haters” campaign. In our view once laws relating to hate 
are structured on exclusive lists covering multiple named groups omitting sex 
from the list sends a powerful and damaging message that the Parliament 
needs to consider. 

We understand this is a difficult area, where there is not a consensus among those 
who would like greater protection for women, and that this influenced the decision not 
to include sex or gender as a protected characteristic in the 2009 Act. We note that 
women’s groups argued then that sexual assault was inherently misogynistic and it 
would be undesirable to identify some of these cases as more aggravated by hate 
based on sex than others; and that domestic violence was the largest expression of 
violence against women as a group, and better dealt with by using specific 
aggravators (as has now been done). 

64 The Abusive Behaviour and Sexual Harm (Scotland) Act 2016 created a statutory aggravation of 

domestic abuse, although non-statutory aggravations for domestic abuse were recorded prior to the Act. 
65 Mason, G. (2014) The symbolic purpose of hate crime law: Ideal victims and emotion. Theoretical 

Criminology, 18(1) 
66 Hodge, J (2011) Gendered Hate: Exploring Gender in Hate Crime Law. US: Northeastern University 
Press. 

https://www.gov.scot/binaries/content/documents/govscot/publications/statistics/2020/03/criminal-proceedings-scotland-2018-19/documents/criminal-proceedings-scotland-2018-19/criminal-proceedings-scotland-2018-19/govscot%3Adocument/criminal-proceedings-scotland-2018-19.xlsx


171 

Accepting these arguments however still leaves women as a group unrecognised as 
deserving protection from hate in other contexts, and creates significant data gaps. 
For example, we reported to the police a threatening email we had received in 
response to work we had published on women’s rights: it was initially suggested to us 
that it could be recorded as a hate incident. We had to explain to the police officer 
that this was not possible, as sex is excluded as a characteristic under current 
legislation. 

There is growing evidence that women receive much more substantial levels of 
threatening and abusive communication on-line than men, containing threats of 
related to their sex, particularly of sexual violence. We assume this problem has 
grown substantially since 2009. More generally, we would be concerned at any 
assumption that women will not be targeted as the victims of crimes other than 
domestic abuse or sexual assault, in contexts where hatred based on sex is relevant. 

Separate offences based on “misogyny” or “misogynistic harassment” offer one 
response. We have concerns however, about how well these would translate as 
concepts in law and how easily a separate law based on “misogyny” could be 
communicated accurately in plain language. 

Separate provision for “misogyny” also fails to address the continued exclusion of sex 
from a list of characteristics in a context where “hate”, specifically, is seen as 
unacceptable. One alternative here would be to add sex as a further specific 
aggravator category in the current Bill, rather than delay. Another would be to adopt 
the more open-ended forms of legislation found in some other jurisdictions, as noted 
at para. 4.5 above. 

If there are concerns about the interaction with the domestic abuse aggravator, it 
might be possible to provide for sex as an aggravator only in cases where that 
domestic abuse aggravator is not taken to apply. Indeed, the availability of this new, 
separate provision would move the debate on from where it was in 2009.The 
arguments about avoiding a differentiation in the treatment of sexual assault cases, 
and the sheer scale of these, could in theory be met by excluding such offences from 
those for which hatred based on sex could be taken as an aggravating factor, 
although that might be separately controversial. 

Whatever the Committee decides, it should pay particular attention to the potentially 
damaging effect of legislative change which results in sending a message that hatred 
based on sex is less serious than hatred based on the characteristics already 
covered by the 2009 Act, plus age. 

Transgender identity 

Transgender identity is a hate crime characteristic under section 2 of the Offences 
(Aggravation by Prejudice) (Scotland) Act 2009, defined in the following terms: 

a) transvestism, transsexualism, intersexuality or having, by virtue of the Gender
Recognition Act 2004, changed gender, or

b) any other gender identity that is not standard male or female gender identity.67

The current Bill specifies four categories that constitute ‘transgender identity’, and 
removes the reference to ‘intersexuality’. The categories are: (a) a female-to-male 
transgender person; (b) a male-to-female transgender person; (c) a non-binary 
person; (d) a person who cross-dresses. 

In response to a parliamentary question on the inclusion of cross-dressing people, 
the Justice Secretary stated that this is intended to ‘ensure that the protection 
provided by the word ‘transvestitism’ [under existing legislation] is not lost’.68 

67 Offences (Aggravation by Prejudice) (Scotland) Act 2009 

http://www.legislation.gov.uk/asp/2009/8/section/2
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The Scottish Government does not define these terms further. In response to written 
parliamentary questions, the Justice Secretary has stated that these four terms ‘are 
not specifically defined in the Bill because it is not considered necessary for those 
phrases to be given any special definitions for the purposes of the Bill’.69 

In response to a parliamentary question asking for clarity on the concept of ‘gender 
identity’, as referred to in the Explanatory Notes (para. 80), the Justice Secretary 
replied in circular terms, describing this as ‘an individual’s gender identity where this 
is different from their sex at birth’. 70 

This lack of clarity contrasts with other characteristics in the Bill. For example, the 
Explanatory Memorandum (para. 77) states that disability refers to ‘a physical or 
mental impairment of any kind, and includes a medical condition which has (or may 
have) a substantial or long-term effect, or is of a progressive nature’.71 Annex 4 
provides further examples of how characteristics are defined in legislation. 

The 2009 Act also appears to protect non-stereotypical aspects of appearance and 
behaviour, regardless of how a person identifies. The Explanatory Notes state: 

‘… the definition also extends expressly to cover other persons under the generality of 
broad reference to non-standard gender identity. For example, those who are 
androgynous, of nonbinary gender or otherwise exhibit a characteristic, behaviour 
or appearance which does not conform with conventional understandings of 
gender identity.’ (para. 17, our emphasis)72

 

In this respect, the current Bill appears more narrowly circumscribed than the 2009 
Act. Specifically, it is not clear if women or men who are targeted because their 
appearance or behaviours do not conform to sex-based stereotypes, but who do not 
identify with any of the four categories listed under transgender identity, would be 
protected under the current Bill. We are particularly concerned about whether the re- 
definition removes protection from women and girls when they present in ways which 
reject feminine stereotypes but who would reject the description of themselves as 
transgender or cross-dressing. 

Again, we understand that this is a difficult area of law and policy. However in a 
context where the Scottish Government is proposing to create a new criminal offence 
in relation to stirring up hatred towards a particular group of people, without a 
freedom of expression provision, we think it is imperative that the government 
properly clarifies on what grounds a person could and could not be included in this 
group. 

We also ask the Committee to consider that some people who may be the target of 
abuse or harassment on the basis that they have transitioned in some way do not 
ascribe to a belief in gender identity, and to explore how well the legislation provides 
them with protection. 

Variations of Sex Characteristics 

The reclassification of ‘intersex’ and change in terminology in the Bill is motivated by 
the recognition that VSCs are a physical condition and should not be conflated with 
gender identity. However, the continued inclusion of this group in the Bill appears to 
be based on it having been included in the 2009 Act, directly because of the 
misunderstanding that it is an identity. 

68 Question S5W-29940 15 June 2020 
69 Question S5W-29941 and Question S5W-29940 15 June 2020. 
70 Question S5W-29943 7 July 2020 
71 Hate Crime and Public Order Bill Explanatory Notes 
72 Offences (Aggravation by Prejudice) (Scotland) Act 2009 Explanatory Notes 

https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-29940&ResultsPerPage=10
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-29941&ResultsPerPage=10
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-29940&ResultsPerPage=10
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-29943&ResultsPerPage=10
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/explanatory-notes-hate-crime-and-public-order-scotland-bill.pdf
http://www.legislation.gov.uk/asp/2009/8/notes/division/3/1/2
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The 2018 consultation asked respondents if VSCs should be separate to transgender 
identity, for which there was broad agreement; however, it did not ask whether VSCs 
should be included as a hate crime characteristic. 

The Bracadale Review and Scottish Government state that the Equality Network 
support the inclusion of VSCs in the Bill, however we have found no empirical 
evidence to support this view, aside from a Equality Network survey73 cited in the 
policy memorandum, which refers to the experiences of five respondents who 
identified as intersex. 

During the passage of the Census (Amendment) (Scotland) Bill, which initially sought 
to include ‘intersex’ under the ‘trans’ category (see Policy Memorandum, para. 18),74 
the Scottish Government removed references to “intersex” people completely in 
recognition that there was no justification for singling out this group, compared to any 
other group of people sharing a specific type of medical history. 

The Committee is invited to consider this precedent, to consider whether VSCs 
should be included as a hate crime characteristic, examine the evidence base for its 
inclusion, and in particular, to engage with those who have the relevant expertise to 
speak about what are rare congenital conditions. 

73 Equality Network (2017) Scottish LGBTI Hate Crime Report 
74 Scottish Government (2018) Census (Amendment) (Scotland) Bill Policy Memorandum 

https://www.equality-network.org/resources/publications/policy/scottish-lgbti-hate-crime-report/
https://www.parliament.scot/S5_Bills/CensusScotlandBill/SPBill40PMS052018.pdf
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Annexes 

Annex 1. Funding 

MurrayBlackburnMackenzie is an independent policy analysis collective, made up of Dr Kath 
Murray, Lucy Hunter Blackburn and Lisa Mackenzie. Between us, we have extensive 
experience in policy-making, research and communications. We are Edinburgh based. 

We formed in November 2018. All of the research and analysis we undertook initially was 
done on an unpaid basis. 

To put our work on a more sustainable footing, over the past ten months, we have raised 
funds via two crowdfunders. In September 2019, we launched a crowdfunder to enable us to 
scrutinise the Scottish Government’s plans for reforming the Gender Recognition Act 2004. 

In May 2020, we launched a smaller crowdfunder to enable us to scrutinise the Scottish 
Government’s draft Hate Crime and Public Order (Scotland) Bill. 

Crowdfunder 
Total amount 

raised 
Number of 
supporters 

Average 
donation 

GRA reform £8,780 293 £28.98 

Hate crime £3,430 108 £30.82 

£12,210.00 

Across both crowdfunders, we raised a total of £12,210 (£11,413.75 after fees). We have 
also received offline donations via PayPal of £447. 

The majority of these funds have been used to pay for our time. We have allocated the work 
between us based on our individual availability, paying ourselves an hourly rate of £15. 
However, we continue to supplement this with unpaid hours as necessary. 

https://www.crowdfunder.co.uk/sex-and-gender-self-identification-in-policymaking
https://www.crowdfunder.co.uk/hate-crime-legislation-reform
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Annex 2. Examples of statements deemed hateful or transphobic 

Example 1. Patrick Harvie MSP and Megan Murphy 

a. Addressing the Pride march in 2019, Patrick Harvie MSP said, “I am sorry that this
Parliament very recently was used as a platform for transphobic hatred and
bigotry”75. He was referring to a meeting held in the Scottish Parliament the previous
month, on the theme of women’s sex-based rights, chaired by Joan McAlpine MSP
and attended by MSPs from several parties. An STV piece about the meeting is
available here.

b. Mr Harvie later stated76 that his specific objection was that one of the invited
speakers was Meghan Murphy, a Canadian journalist and feminist activist, who he
described as “an anti-trans speaker”.

c. Mr Harvie’s characterisation of Ms Murphy as demonstrating “transphobic hatred”
appears to be based on: her rejection of the use of “woman” and “man” as terms
based on gender identity; her use of these as terms instead as ones based on sex;
her view that sex is a characteristic which cannot be changed by declarations of
identity, social transition or hormonal or surgical interventions; and that a person’s
maleness or femaleness remains relevant in various legal and policy settings.

d. Mr Harvie’s position is also reflected in a motion passed at the Scottish Green Party
conference in 2018, which noted:

The Scottish Green Party affirms that trans women are women, trans men are men, 
and that all genders (or lack thereof) are inherently valid. The Scottish Green Party 
requires that all members of the party accept the gender determined by each 
individual. The Scottish Green Party regards refusal to do so as transphobia, and 
affirms that any behaviour which demonstrates transphobia is trans-exclusionary77. 

e. Extracts of a speech given by Ms Murphy at a heavily-protested event in Toronto in
October 2019 are provided below. They are provided as an example of the type of
statements which we believe those taking Mr Harvie’s view would regard as hateful,
and which we believe the stirring up provisions of the Bill would therefore be used to
attempt to limit. We have also included comments from Ms Murphy on accusations
that her views are hateful.

“I have personally been threatened with death and rape numerous times, libelled, and 
called every name you can imagine, simply for asking questions about the impact of 
gender identity legislation on women, and for stating it is not possible to change sex 
through self-declaration… 

I have not said trans people should not have rights or that they are dangerous. I have 
not suggested trans people be excluded from spaces. I am not interested in whether 
or not people identify as trans, it has no bearing on my arguments. I am interested in 
who is male and who is female. I do not wish violence on anyone. I have never 
encouraged violence. I have never engaged in hate speech. 

I have never said that “transwomen are not real women.” I have said that trans- 
identified males are male. Because they are. This is not a judgement or an insult, it is 
simply a material reality — a biological reality. If you are born male, you remain male 
for life. Everyone knows this. It is not a belief or an opinion, it is a fact. Also, to be 
clear: This does not — or should not — preclude males from wearing clothing 
designated for women, wearing makeup, growing their hair long, or even getting 
cosmetic surgery … 

75 Scotsman (23 June 2019) Patrick Harvie accused of smear over claim parliament was ‘platform for 
transphobic hatred’ 
76 Scotsman (30 June 2019) Patrick Harvie: Don’t let Pride give in to hatred 
77 Extract from the full text, found at Scottish Green Party Affirms Transpositivity. 

https://www.youtube.com/watch?v=s1wFIMNq4nA
https://www.scotsman.com/news/politics/patrick-harvie-accused-smear-over-claim-parliament-was-platform-transphobic-hatred-1740616
https://www.scotsman.com/news/politics/patrick-harvie-accused-smear-over-claim-parliament-was-platform-transphobic-hatred-1740616
https://www.scotsman.com/news/opinion/columnists/patrick-harvie-dont-let-pride-give-hatred-1414316
https://transponderings.blog/2018/10/21/scottish-green-party-reaffirms-trans-positivity/


176 

We are no longer women, but ‘cis women’, which means, supposedly, we are women 
who ‘identify with the gender assigned to us at birth’. This is insulting. I am not a 
woman because I identify with femininity. Femininity refers to the set of stereotypes 
imposed on women in a patriarchal society. I do not identify with those stereotypes. … 
Labelling women “cis” defines us based on only gender stereotypes — something 
feminists have been fighting since the get-go... 

I have never promoted hatred or discrimination against anyone. I will NOT stand by 
and allow people to claim that protecting women is bigoted... 

One of the reasons I challenge gender identity ideology is because I think it is 
regressive, sexist, and nonsensical. I think it limits us, rather than allowing us a full 
range of options as human beings with diverse interests and personality traits. But I 
also think it has incredibly negative impacts on women’s rights, in particular. And I 
think it’s important that, when enacting legislation and making sweeping changes to 
policies that impact women and girls, we be having a conversation about it, and 
engaging in rigorous, public debate. … 

Women have specific rights based on the history and reality of sex based oppression. 
We also have specific sex segregated spaces, based on the understanding that men 
post a threat to women — not all men, but only men. Female firefighters had to fight in 
order to have access to their own locker rooms and facilities, because they were being 
subjected to sexual harassment and assault in the shared spaces. They only won this 
fight recently in Canada. Feminists built and funded transition houses for women 
escaping male violence. … Now, we’re being told this is “discriminatory.” That having 
spaces for women, to protect them from male violence is “bigoted”.. 

If we wish to maintain women’s rights and protect women’s spaces, we cannot 
separate women from femaleness. It is irrational and dangerous. It makes women and 
girls vulnerable. Beyond that, there is absolutely no reason why we can’t protect the 
rights of individuals to step outside gender roles, and to express themselves as they 
like, and also understand that sexual dimorphism is real, that males and females exist, 
and that those differences matter. 

None of this is about transphobia. It is about women having the right to say no to men. 
To not be gaslighted and bullied for daring to consider their own safety, rights, and 
feelings first. To speak, to tell the truth, to name reality, and to maintain their sex- 
based rights. 

Those who are speaking out about and asking questions about gender identity are not 
doing so to be cruel, and they are not doing so because they are hateful. They are 
doing so because they have real, genuine concerns that deserve to be taken seriously 
and addressed. 

It is not ok that I am standing here with a police presence and body guards to state the 
obvious. It is not ok that people are afraid to speak, never mind to show up. And the 
only way to combat this is to speak more. 

f. If Committee members wish to read the comments in full context, the speech is
available here:

Gender Identity: What Does It Mean for Society, the Law, and Women — A talk by
Meghan Murphy (31 October 2019)

https://www.feministcurrent.com/2019/10/31/35775/
https://www.feministcurrent.com/2019/10/31/35775/
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Example 2: Response to J K Rowling 

a. In June 2020, the Edinburgh-based author J K Rowling published a series of tweets
on women’s rights in the context of the debate on gender identity, shown below.

b. Rowling also published a longer essay, available in full at ‘J.K. Rowling Writes about
Her Reasons for Speaking out on Sex and Gender Issues’. The essay stated:

“I believe the majority of trans-identified people not only pose zero threat to others, but 
are vulnerable for all the reasons I’ve outlined. Trans people need and deserve 
protection. Like women, they’re most likely to be killed by sexual partners. Trans 
women who work in the sex industry, particularly trans women of colour, are at 
particular risk. Like every other domestic abuse and sexual assault survivor I know, I 
feel nothing but empathy and solidarity with trans women who’ve been abused by 
men. So I want trans women to be safe”. 

c. The essay also argued that what she termed “natal girls and women” had specific
needs and rights which were being overlooked, and expressed concern about the
recent large rise in young people transitioning, especially girls and young women.

d. These interventions prompted a severe critical reaction, online and in the media, and
have been described as transphobic, “anti-trans” and hateful, as summarised in the
article here. The basis for these claims is Rowling’s argument that physical sex is
real and separate from how a person identifies, is relevant to women’s lives, and
therefore to law and policy-making, and that “woman” is an appropriate term to use
for those with female biology.

e. Rowling also received a large volume of direct threats and abuse, some of which was
recorded by the philosopher Rebecca Reilly-Cooper in this blog: J. K. Rowling and
the trans activists: a story in screenshots. Many of these mention J K Rowling’s sex,
often in derogatory terms, but under the Bill none of these statements would
recordable as hateful on that basis.

https://www.jkrowling.com/opinions/j-k-rowling-writes-about-her-reasons-for-speaking-out-on-sex-and-gender-issues/
https://www.jkrowling.com/opinions/j-k-rowling-writes-about-her-reasons-for-speaking-out-on-sex-and-gender-issues/
https://www.jkrowling.com/opinions/j-k-rowling-writes-about-her-reasons-for-speaking-out-on-sex-and-gender-issues/
https://www.scotsman.com/arts-and-culture/books/jk-rowling-twitter-why-has-harry-potter-writer-been-accused-transphobia-plus-her-involvement-cancel-culture-open-letter-explained-2877977
https://medium.com/%40rebeccarc/j-k-rowling-and-the-trans-activists-a-story-in-screenshots-78e01dca68d
https://medium.com/%40rebeccarc/j-k-rowling-and-the-trans-activists-a-story-in-screenshots-78e01dca68d
https://medium.com/%40rebeccarc/j-k-rowling-and-the-trans-activists-a-story-in-screenshots-78e01dca68d
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Example 3: Allison Bailey and CrowdJustice 

a. In June, the barrister Allison Bailey launched a crowdfunder on CrowdJustice.com to
take her chambers and Stonewall to an employment tribunal, alleging they had
worked together to place her under investigation at work, because of her involvement
in founding an LGB organisation which is critical of basing law and policy on
declarations of gender identity rather than sex, and which argues for campaigning for
the interests of same-sex attracted and bisexual people, separately than those of
people with transgender identities. This organisation has been repeatedly described
as hateful and transphobic, including by at least one MP: its organisers strongly reject
this description.

b. The description of her reasons for taking the case, as originally accepted in full by
CrowdJustice and published on their site, is archived here: Allison Bailey: I am suing
Stonewall to stop them policing free speech.

c. After the page had been live for under a day, it was taken down by CrowdJustice, in
response to complaints. Ms Bailey’s account of the events is available here and site’s
public statement is available here: Statement from CrowdJustice

d. After some delay, CrowdJustice informed Ms Bailey it required changes to be made
to the text which she was not prepared to accept. This appears to have been an
unprecedented action by the site, which routinely hosts campaigns for cases on
controversial topics, and appears never previously to have responded to complaints
in this way.

e. Ms Bailey has detailed some of statements highlighted by the site, as shown below.
Those at paragraphs 36 and 47 illustrate particularly how statements of beliefs about
the nature of sex and identity have come to be regarded as unacceptably offensive
by some institutional gatekeepers.

f. Factual observations which might be regarded as relevant to a debate about how to
respond to declarations of identity (for example, as at paras 43) were also regarded
as unacceptable.

g. The statement at paragraph 49 – a general statement about the capacity of men not
to be what they claim to be – was also seen as an offensive observation in this
context, even though it was related to Ms Bailey’s account of her abuse as a child by
a trusted family acquaintance.

https://womansplaceuk.org/2020/06/27/i-am-suing-stonewall-stop-policing-free-speech/
https://womansplaceuk.org/2020/06/27/i-am-suing-stonewall-stop-policing-free-speech/
https://womansplaceuk.org/2020/06/27/i-am-suing-stonewall-stop-policing-free-speech/
https://twitter.com/BluskyeAllison/status/1278317988429561857?s=20
https://www.crowdjustice.com/case/allison-baileys-case/
https://www.crowdjustice.com/case/allison-baileys-case/
https://www.crowdjustice.com/case/allison-baileys-case/
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CrowdJustice statements on Allison Bailey crowdfunder 
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Annex 3. EUP case study: Timeline of events 

The material below is provided as evidence in support of this case study, as it has not 
previously been placed on the record. It comes from responses provided to subject access 
requests. Where possible, we show original EUP and university communications as 
screenshots. In the context of the Bill, we draw to the Committee’s attention that: 

• Despite their seriousness, the accusations made against the article and ourselves, do
not appear to have been subject to any systematic testing for reasonableness within
EUP before they were taken beyond EUP, and no opportunity was offered to us to
comment before this was done.

• EUP appears to have treated the allegation that two employees of the university
might have written a piece which breached the university’s internal Dignity and
Respect policy 78 as enough by itself to justify contacting the university legal team
about a piece which had been accepted for publication by an established journal.

9 May 2019 

Our article, as accepted by the journal, is submitted to EUP by the Scottish Affairs editor for 
production and publication. The email from the editor flags up the scope for controversy 
particularly on social media and the desirability of some preparation for handling: “There is 
one article… that deals with a highly controversial and sensitive topic – I wonder if EUP has 
any particular strategy on this?”. 

EUP respond to Scottish Affairs, and indicate that they will provide any feedback by 13 
May.79 

28 May 

Three internal emails are exchanged between EUP staff members:80 

Internal email 1. 

78 The policy is principally concerned with regulating behaviour within the university towards fellow students 
and staff. The article does not name or discuss any individual associated with the university other than the 
authors. 
79 Provided in response to subject access requests in December 2019. Monday here would have been 13 
May. 
80 First seen by authors when copied to them by editor of Scottish Affairs (9 June) but also provided directly 
to them as part of subject access request (December 2019). 
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Internal email 2:81 

Internal email 3:82 

On the same day, EUP email the Scottish Affairs editor, raising concerns that the article 
might breach University policy, and that EUP might forward it to the University legal team:83 

29 May 2019 

EUP informs the Scottish Affairs editor that they have contacted the University of Edinburgh 
legal team for advice, and share the statement shown in internal email 1 (28 May) that 
makes allegations of transphobia (the ‘pasted comments’). 84 

EUP has since declined to disclose the terms on which it approached the university, 
although it appears that the communication included the statement alleging transphobia 
shown in internal email 1 (see further note on 1 August). 

The University’s legal team respond as follows:85 

81 Provided as response to subject access request December 2019/February 2020. The Dignity and 
Respect Policy is the key document at the University of Edinburgh regulating behaviour towards members 
of the university who are transgender. 
82 Provided as response to subject access request December 2019/February 2020 
83 Provided as response to subject access request December 2019 
84 Provided as response to subject access request December 2019 
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3 June 

Scottish Affairs asks EUP whether our names had been included in the communication with 
the University legal team. 

EUP confirm that our manuscript, which was shared with the legal team, was not 
anonymised (email undated):86 

7 June 2019 

Internal email between EUP staff members:87 

7 June 2019 

The Scottish Affairs editor informs the authors about EUPs actions. 

The editor writes to EUP confirming that after consulting the journal’s board, including 
sharing the (anonymised) article with all members for comment, he confirms his decision to 
proceed with publication, with some minor textual changes agreed with the authors to 
explain in more detail the issues and choices round the use of language. Details of peer 
review process are provided. The editor expresses his concerns about EUP’s handling and 
seeks clarification whether the comments in email 1 (28 May) represent the EUP’s position. 

We are copied into this correspondence, and made aware for the first time of the comments 
made about us within EUP. The correspondence also confirms that these were passed in full 
to Scottish Affairs, and that EUP made a non-anonymised approach to the university legal 
team about our work. 

85 First seen by authors when copied to them by editor of Scottish Affairs (9 June) but also provided directly 
to them as part of subject access request (December 2019). 
86 Provided as part of subject access request December 2019, date redacted. 
87 Provided as response to subject access request December 2019/February 2020 
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11 June 2019 

In response, EUP confirm with Scottish Affairs states that the comments made in email 1 (28 
May), as shared with the editor, university legal team and seen by us, was not an official 
EUP position.88 

31 July 2019 

Scottish Affairs Vol 28(3) is published, with the article as its open access item. We are not 
aware that the substantial negative impacts predicted for the publisher by the member of 
EUP staff in the 28 May email have occurred. 

1 August 2020 

EUP responds to a question from the Chair of the EUP Board of Trustees about how widely 
the email alleging transphobia had been shared.89 The response appears to show that those 
comments had been shared with the university legal team in May. 

8 August 

The university-based authors (Hunter Blackburn and Murray) meet the chair of Trustees of 
the EUP to set out their concerns about the handling of their article and seeking to clarify 
what happened within EUP and between EUP and other bodies. There is further 
correspondence with the Chair seeking to establish the chain of events, but the content of 
the EUP’s communication with the University legal team remains unavailable. 

17 September 2019 

The minutes of the Core Values Meeting of 17 September 2019 record that the article was 
deemed offensive by some within EUP90. 

19 November 2019 – 17 February 2020 

Subject access requests to EUP provide some additional information (as drawn on above) 
however EUP continues to withhold its communication with the University legal team. We 
inform EUP of our decision to appeal to the ICO. 

88 Provided as response to subject access request December 2019 
89 Provided as response to subject access request December 2019 
90 Provided as response to subject access request December 2019 
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17 February 2020 

EUP provides a short extract from their communication with the University legal team, but 
withholds substance: 

“Name withheld] has submitted the attached article for publication in the journal by 3 
authors (2 of whom are also based at the University of Edinburgh)' 

18 February 2020 

We lodge an appeal with ICO seeking sight of the communication from EUP about us to the 
university lawyers. 

21 February 2020 

A statement is published in Scottish Affairs Vol 29(1), confirming Lisa Mackenzie as the third 
author of the paper. 

We are grateful to have the opportunity to put it on the public record that our paper in 
Volume 28 (3) of Scottish Affairs (Murray & Hunter Blackburn, 2019) has a third 
author. Shortly before the journal proofs were submitted to EUP, Lisa Mackenzie 
removed her name from the paper to address a perceived conflict of interest on the 
part of her then employer. Whilst it is not possible to reinstate her authorship on the 
Version of Record, we are pleased to be able to acknowledge Lisa’s substantial 
contribution to the paper here. 

That this article attracted such substantial interest, with 8,123 downloads within three 
months of publication91, demonstrates the need for academic publishing in this area 
from multiple perspectives, to inform policy and law making. We are committed to 
open discussion of the evidence and arguments presented in the paper, and 
continue to stand ready to engage with any specific points submitted to us in the 
conventional way. 

30 March 2020 

The ICO confirms that legal privilege applies to communication from EUP to lawyers, and 
they cannot be compelled to release it. 

2 June 2020 

The two authors based at the University of Edinburgh write formally to EUP, reiterating the 
concerns about the EUP’s treatment of their article, particularly: sharing outside EUP the 
note alleging transphobia against the authors as named individuals without any opportunity 
to object; the approach to the university raising a possible breach of university policy by the 
authors; and the withholding of the exact terms on which the EUP wrote about the authors 
to their university’s legal team. Our letter seeks a formal apology, an update on what has 
been done to prevent a recurrence for other authors, and asks the EUP to consider a 
discretionary ex gratia payment to us to recognise the distress caused by its actions at the 
time, and the time spent since trying to understand properly how we have been discussed 
within EUP and between EUP and others, and specifically on what terms the EUP 
approached the university. 

The letter has been acknowledged and at the time of writing we are waiting for a response. 

91 We understand that this is around ten times the largest number of downloads for any previous article in 
the journal, as measured over a 12-month period. 



184 

Annex 4. Comparison of protected characteristic definitions 

The following table compares the different characteristics as defined in the Bill, with 
definition under existing hate crime legislation and the Equality Act 2010. Characteristics 
included in the Equality Act with no equivalent in the Bill, are Sex, Pregnancy and 
Maternity, and Marriage and civil partnership. 

Definitions of characteristics in the Bill, hate crime legislation and the Equality Act 2010 

Hate Crime and Public 
Order Bill 

Existing hate crime 
legislation 

Equality Act 2010 Part 2 

Race (i) …a group of persons
based on the group being
defined by reference to race,
colour, nationality (including
citizenship), or ethnic or
national origins,

Crime and Disorder Act 1998 
Section 96 
(6) … a group of persons
defined by reference to race,
colour, nationality (including
citizenship) or ethnic or
national origins.

Public Order Act 1986 
Section 17 (Stirring up racial 
hatred) 
a group of persons… defined 
by reference to colour, race, 
nationality (including 
citizenship) or ethnic or 
national origins. 

Criminal Law (Consolidation) 
(Scotland) Act 1995 s50A 
[racially aggravated 
harassment (1)(a); racially 
aggravated conduct (or 
behaviour (1)(b). 
(6).. “racial group” means a 
group of persons defined by 
reference to race, colour, 
nationality (including 
citizenship) or ethnic or 
national origins. 

Section 9 
Race includes— 

(a) colour;
(b) nationality;
(c) ethnic or national origins.

Age A reference to age includes a 
reference to an age falling 
within a range of ages. 

Not applicable Section 5 
(1)(a) … a person of a 
particular age group 
(2) .. a group of persons
defined by reference to a
particular age or to a range
of ages.

Disability (3) … a physical or mental
impairment of any kind.
(4) For the purposes of
subsection (3) (but without
prejudice to its generality), a
medical condition which has
(or may have) a substantial
or long-term effect, or is of a
progressive nature, is to be
regarded as amounting to an
impairment.

Offences (Aggravation by 
Prejudice) (Scotland) Act 
2009 Section 1 (7) 
… physical or mental 
impairment of any kind. 
(8) For the purpose of
subsection (7) (but without
prejudice to its generality), a
medical condition which has
(or may have) a substantial
or long-term effect, or is of a
progressive nature, is to be
regarded as amounting to an
impairment.

Section 6 
(1) A person (P) has a 
disability if—
(a) P has a physical or
mental impairment, and
(b) the impairment has a
substantial and long-term
adverse effect on P's ability
to carry out normal day-to-
day activities.

http://www.legislation.gov.uk/ukpga/1998/37/section/96
http://www.legislation.gov.uk/ukpga/1998/37/section/96
http://www.legislation.gov.uk/ukpga/1986/64/section/17
http://www.legislation.gov.uk/ukpga/1986/64/section/17
http://www.legislation.gov.uk/ukpga/1995/39/section/50A
http://www.legislation.gov.uk/ukpga/1995/39/section/50A
http://www.legislation.gov.uk/ukpga/1995/39/section/50A
http://www.legislation.gov.uk/ukpga/1995/39/section/50A
http://www.legislation.gov.uk/ukpga/1995/39/section/50A
http://www.legislation.gov.uk/ukpga/1995/39/section/50A
http://www.legislation.gov.uk/ukpga/2010/15/section/9
http://www.legislation.gov.uk/ukpga/2010/15/section/5
http://www.legislation.gov.uk/asp/2009/8/section/1
http://www.legislation.gov.uk/asp/2009/8/section/1
http://www.legislation.gov.uk/asp/2009/8/section/1
http://www.legislation.gov.uk/ukpga/2010/15/section/6
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Religion (5) … a group of persons
defined by reference to—
(a) religious belief or lack of
religious belief,
(b) membership of or
adherence to a church or
religious organisation,
(c) support for the culture or
traditions of a church or
religious organisation
(d) participation in activities
associated with such a
culture or such traditions.

Criminal Justice (Scotland) 
Act 2003 Section 74 (7) 
a group of persons defined 
by reference to their— 
(a) religious belief or lack of
religious belief;
(b) membership of or
adherence to a church or
religious organisation;
(c) support for the culture
and traditions of a church or
religious organisation; or
(d) participation in activities
associated with such a
culture or such traditions.

Section 10 
(1) … any religion and a
reference to religion includes
a reference to a lack of
religion.
(2) Belief means any
religious or philosophical
belief and a reference to
belief includes a reference to
a lack of belief.

Sexual 
orientation 

(6) … a reference to sexual
orientation towards—
(a) persons of the same sex,
(b) persons of a different sex,
or (c) both persons of the
same sex and persons of a
different sex.

Offences (Aggravation by 
Prejudice) (Scotland) Act 
2009, Section 2 (7) 
.. sexual orientation towards 
persons of the same sex or 
of the opposite sex or 
towards both. 

Section 12 
(1) …. a person's sexual
orientation towards— 
(a) persons of the same sex,
(b) persons of the opposite
sex, or
(c) persons of either sex.

Transgender 
identity 

(7) …
(a) a female-to-male
transgender person,
(b) a male-to-female
transgender person,
(c) a non-binary person, 10
(d) a person who cross-
dresses.

Offences (Aggravation by 
Prejudice) (Scotland) Act 
2009, Section 2 (8) 
(a) transvestism,
transsexualism, intersexuality
or having, by virtue of the
Gender Recognition Act
2004 (c. 7), changed gender,
or
(b) any other gender identity
that is not standard male or
female gender identity.

Section 7 (Gender 
reassignment) 
(1) … if the person is
proposing to undergo, is
undergoing or has
undergone a process (or part
of a process) for the purpose
of reassigning the person's
sex by changing
physiological or other
attributes of sex.

Variations 
in sex 
characteristics 

(8) A person is a member of
a group defined by reference
to variations in sex
characteristics if the person
is born with physical and
biological sex characteristics
which, taken as a whole, are
neither—
(a) those typically associated
with males, nor
(b) those typically associated
with females.

Offences (Aggravation by 
Prejudice) (Scotland) Act 
2009, Section 2 (8) 
reference to transgender 
identity is reference to— 
(a) transvestism,
transsexualism, intersexuality
or having, by virtue of the
Gender Recognition Act
2004 (c. 7), changed gender,
or
(b) any other gender identity
that is not standard male or
female gender identity.

Not applicable 

http://www.legislation.gov.uk/asp/2003/7/section/74
http://www.legislation.gov.uk/asp/2003/7/section/74
http://www.legislation.gov.uk/asp/2003/7/section/74
http://www.legislation.gov.uk/asp/2003/7/section/74
http://www.legislation.gov.uk/ukpga/2010/15/section/10
http://www.legislation.gov.uk/ukpga/2010/15/section/10
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/ukpga/2010/15/section/12
http://www.legislation.gov.uk/ukpga/2010/15/section/12
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/ukpga/2010/15/section/7
http://www.legislation.gov.uk/ukpga/2010/15/section/7
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
http://www.legislation.gov.uk/asp/2009/8/section/2
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Justice Committee 
 

28th Meeting, 2020 (Session 5), Tuesday 17 November 2020 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the response of the Scottish 

Government to its letter on the following negative instrument: 
 

 The Electronic Monitoring (Relevant Disposals) (Modification) (Scotland) 
Regulations 2020 

 
2. The Committee is then invited to agree if wishes to make any recommendation to 

Parliament. If the Committee agrees to report to the Parliament on the instrument, 
it is required to do so by 23 November 2020.  

 
Procedure for negative instruments 
 
3. Negative instruments are instruments that are “subject to annulment” by resolution 

of the Parliament for a period of 40 days after they are laid. This means they 
become law unless they are annulled by the Parliament. All negative instruments 
are considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  

 
4. Under Rule 10.4, any member (whether or not a member of the lead committee) 

may, within the 40-day period, lodge a motion for consideration by the lead 
committee recommending annulment of the instrument.  

 
5. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 

then lodge a motion to annul the instrument to be considered by the Parliament as 
a whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  

 
6. If the Parliament resolves to annul an SSI then what has been done under authority 

of the instrument remains valid but it can have no further legal effect. Following a 
resolution to annul an SSI the Scottish Ministers (or other responsible authority) 
must revoke the SSI (make another SSI which removes the original SSI from the 
statute book.) Ministers are not prevented from making another instrument in the 
same terms and seeking to persuade the Parliament that the second instrument 
should not be annulled. 

 
7. Each negative instrument appears on the Justice Committee’s agenda at the first 

opportunity after the Delegated Powers and Law Reform Committee has reported 
on it. This means that, if questions are asked or concerns raised, consideration of 
the instrument can usually be continued to a later meeting to allow the Committee 
to gather more information or to invite a Minister to give evidence on the 

https://www.legislation.gov.uk/ssi/2020/309/contents/made
https://www.legislation.gov.uk/ssi/2020/309/contents/made
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instrument. Members should however note that, for scheduling reasons, it is not 
always possible to continue an instrument to the following week. For this reason, if 
any Member has significant concerns about a negative instrument, they are 
encouraged to make this known to the clerks in advance of the meeting.  

 
8. In many cases, the Committee may be content simply to note the instrument and 

agree to make no recommendations on it. 
 
Guidance on subordinate legislation 
 
9. Further guidance on subordinate legislation is available on the Delegated Powers 

and Law Reform Committee’s web page at: 
 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/deleg
ated-powers-committee.aspx  

 
Electronic bail conditions/Scope of the Management of Offenders (Scotland) 
2019 Act 
 
10. The reason why the Committee referred the instrument back to the Scottish 

Government for further comment was that one effect of the Electronic Monitoring 
(Relevant Disposals) (Modification) (Scotland) Regulations 2020 is to add bail to 
the above specified list of disposals that can be electronically monitored. 
 

11. Members noted at a previous meeting that that, when the Committee considered 
what is now the Management of Offenders (Scotland) Act 2019 at Stage 1, the Law 
Society of Scotland questioned whether the then Bill was the suitable vehicle for 
taking forward a proposal to extend the use of electronic monitoring to cover bail 
(which is primarily a disposal for use pre-conviction). It noted that the Bill then 
before the Parliament related only to disposals post-conviction and that, as 
drafted, the Bill worked on the assumption that the person has been convicted. 
 

12. The Scottish Government has now responded; see Annex. 
 
Recommendation 
 
13. The Committee is invited to consider the response of the Scottish 

Government and the instrument itself, and decide whether it wishes to make 
any recommendation to Parliament. 

 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
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ANNEX 
 
LETTER FROM THE CABINET SECRETARY (RECEIVED 12/11/20) 
 
Thank you for your letter of 3 November 2020 about the above Regulations. You 
asked for further information about why the Scottish Government consider the 
instrument is within the scope or legal powers of the Act (that Act being the 
Management of Offenders (Scotland) Act 2019). 
 
As you will be aware the scope of a Bill as introduced, and the legal powers of an Act 
as passed, are different in nature. During the passage of the Bill there was some 
discussion of whether the scope of the Bill allowed for pre-conviction disposals. The 
Scottish Government position throughout the passage of the Bill was that pre-
conviction disposals could, under the terms of the Bill, be electronically monitored and 
that remains our position. In that regard we cited the language used in the Bill, for 
example in section 4(2) which made clear in the references to what could be 
electronically monitored, that the list in section 3 covers: “anything at any stage in 
criminal proceedings”.  
 
While, a judgement was made by the then Convener of the Committee about scope of 
proposed amendments which resulted in a number of non-Government amendments 
not being admitted, based on an interpretation of scope of the Bill, further amendments 
in that same area were still admitted at a later stage. So, while your letter included a 
reference to the Stage 1 report, it is important to note that between Stage 1 and Royal 
Assent a number of additional changes were made and then approved by Parliament 
that further amended the language and changed the final Act. Specifically, references 
to the term “offender” were all removed from the body of the Bill (except where there 
were necessary links to language used in earlier legislation in Part 2 on Disclosure). 
Furthermore, an additional change since that Stage 1 report was at section 4(4) which 
now reads: “For the avoidance of doubt, anything listed in section 3(2) is to be 
regarded as a disposal for the purposes of this Part (whether or not it is the final 
disposal of a case).  
 
As a result, the power in section 4(1) of the 2019 Act enables the Scottish Ministers to 
add an entry to the list in section 3(2) which represents something that the court can 
make or impose in relation to a person or something to which a person can be made 
subject by a court, at any stage in criminal proceedings. The Scottish Ministers’ 
position is that bail conditions are something which a criminal court can impose in 
relation to a person at various stages of criminal proceedings and the addition of bail 
to the list of electronically monitored disposals in section 3(2) is therefore clearly within 
the powers in section 4(1). Section 4(4) of the 2019 Act clarifies that pre-conviction 
disposals can be added to the list in section 3(2) as well as disposals which represent 
the final disposal in a case. 
 
We note that the Delegated Powers and Law Reform Committee (DPLRC) did not 
identify any issues of vires with this instrument. More generally, we hope this is a step 
that will be welcomed by the Committee where electronically monitored bail was 
strongly supported as a policy use during the passage of the Bill. 
 
I hope that this information is helpful to you. 
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